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QUESTIONS PRESENTED 


Appellant is subject to a final and concededly valid order 
of deportation to Formosa. He applied to appellee’s 
delegate under § 243(h) of the Immigration and Nationality 
| Aet to withhold his deportation to Formosa on grounds of 
| alleged anticipated physical persecution there. Relief was 
| denied. On complaint for judicial review, the District 
Court granted appellee summary judgment. In appellee’s 
opinion, the questions presented are: 


1. In denying relief, did appellee’s delegate refuse to 
accord appellant a fair consideration of his application and 
supporting evidence? 


2. Is it properly open for this Court now to consider: 


(a) appellant’s suggestion of ambiguity in the 
special inquiry officer’s recommended decision? If so, 
is the point relevant where the decision-maker, ap- 


pellee’s immediate delegate, did not adopt or per- 
petuate the ambiguity if it existed? 


(b) appellant’s contention that if appellee’s delegate 
resorted to extra-record information in reaching de- 
cision he thereby violated a certain Operations In- 
struction? If so, is the point meritorious where such 
Instruction does not have the force of law and is not 
even properly shown to have existed at the relevant 
time? 


(c) appellee’s swa sponte reopening of two other 
Formosa cases during the pendency of this appeal? 
If so, is not the action in the other two cases within 
appellee’s discretion and the informal refusal to take 
like action here also within such discretion? 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,842 


Luo Dine Yine, Appellant, 
v. 


Roserr F, Kennepy, Attorney General of the United States, 
Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


COUNTERSTATEMENT OF THE CASE 


Section 243(h) of the Immigration and Nationality Act, 
66 Stat. 163, 214 (1952), 8 U.S.C. §1253(h) ('1958), au- 
thorizes appellee, the Attorney General of the United 
States, ‘‘to withhold the deportation of any alien within the 
United States to a country in which in his opinion the alien 
would be subject to physical persecution and for such 
period of time as he deems to be necessary for such rea- 
son.’’ The complaint below (J.A, 1-5) sought, inter alia, 
judicial review of an order entered by appellee’s delegate, 
the Acting Regional Commissioner of the Southwest 
Region, United States Immigration and Naturalization 
Service, denying appellant’s § 243(h) application to with- 
hold his deportation to Formosa (J.A. 58). From a Dis- 
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trict Court judgment (J.A. 59) granting appellee’s motion 
for summary judgment (J.A. 7-8) and dismissing the action 
(J.A. 59), appellant has taken this appeal (J.A. 59). 


Background 


Appellant was born in the town of Lin Chun, Kiangsi 
Province, China, on June 1, 1925. He attended primary 
school and the first year of secondary (middle) school in 
Kiangsi Province, then went to Chungking, Szechwan 
Province in 1942 to complete his secondary education at 
National Middle School No. 2, from which he graduated in 
1944. After one semester at Futan University, also in 
Chungking, appellant in January of 1945 enlisted in the 
Chinese Air Force and attended the Chinese Air Force 
Academy for three years. His military education included 
a year’s training, from September of 1946 to September of 
1947, in the United States. (J.A. 9-10.) As was true of all 
students in the Chinese military academies, appellant was 
a member of the Kuomintang from the time he entered the 
Air Force (J.A. 14). 

After returning to China in 1947, appellant was succes- 
sively stationed at Hankow, Suchow, and Shanghai. During 
this period he flew combat missions against the Chinese 
Communists as a bombardier, then was put ‘‘in charge of 
armaments.’? He had been in Shanghai for about two or 
three months when, on May 25, 1949, the last day mainland 
China was under Nationalist control, he withdrew with his 
unit to Formosa. There he was stationed for the next six 
years as a personnel officer, and attained the rank of 
captain. (J.A. 2, 10-11, 55.) 

On October 11, 1954, appellant entered the United States 
for advanced military training (J.A. 2, 11, 5455). His 
immigration status upon entry was that of a ‘‘non- 
immigrant,’’ specifically, an official or employee accredited 
by a foreign government recognized de jure by the United 
States and accepted by the Secretary of State. Immigration 
and Nationality Act, §101(a)(15)(A) (ii), 66 Stat. 166-7, 
8 U.S.C. §1101(a) (15) (A) (ii) (1958). (J.A. 5455.) Ap- 
pellant was destined to return to Formosa with his unit on 
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February 24, 1955 (J.A. 55). In his last week of training, 
however, he sent a ‘‘letter of resignation”? to a General 
Wang, Commander-in-Chief of the Chinese Air Force, 
Taipeh, Formosa (J.A. 3, 11, 23, 24-25), and thereafter he 
failed or refused to depart with his unit as scheduled 
(J.A. 11). 

These proceedings commenced on April 30, 1958, with the 
issuance to appellant of an order to show cause why he 
should not be deported from the United States on the 
ground that after admission as a nonimmigrant he failed 
to maintain the nonimmigrant status in which he was 
admitted or to comply with the conditions of that status. 
Immigration and Nationality Act, § 241(a) (9), 66 Stat. 204, 
206, 8 U.S.C. §1251(a) (9) (1958).. Upon hearing that same 
day before a special inquiry officer, appellant admitted the 
factual allegations and his deportability under the charges 
contained in the show cause order, and an appropriate 
order of deportation was forthwith entered pursuant to 
8 C.F.R. § 242.16(b).2, Appeal to the Board of Immigration 
Appeals was expressly waived, and hence the order im- 
mediately became final. An appropriate warrant of de- 
portation was issued (J.A. 2, 9). 

At his hearing appellant did not avail himself of his 
privilege under § 243(a) of the Immigration and N: ationality 
Act, 66 Stat. 214, 8 U.S.C. § 1253(a) (1958), of designating 
the country to which he desired to be deported. It there- 
upon became appellee’s duty under § 243(a) to direct 


1 According to his later testimony in 1959 at the § 243 (h) interrogation, 
appellant had spent the last three years (1956-1959) studying electrical 
engineering at the City College of San Francisco (J.A. 16). 


3 Title 8 C.F.R. § 242.16(b) (Rev. 1958),' provided: 


‘*(b) Pleading by respondent.—The special inquiry officer shall require 
the respondent to plead to the order to show cause by stating whether 
he admits or denies the factual allegations and his deportability under 
the charges contained therein. If the respondent admits the factual 
allegations and admits his deportability under the charges and the special 
inquiry officer is satisfied that no issues of law or fact remain, the special 
inquiry officer may determine that deportability as charged hae been 
established by the admissions of the respondent.’ 
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appellant’s deportation to ‘‘any country” of which appel- 
lant ‘‘is a subject, national, or citizen if such country is 
willing to accept him into its territory.’’? Appellant is a 
citizen of China (J.A. 2). Appellee’s proper delegate, 
Bruce G. Barber, District Director, shortly gave appellant 
notice that ‘‘Pursuant to the order of deportation in your 
case and Section 243 of the Immigration and Nationality 
Act, your deportation to Formosa has been directed’’ 
(J.A. 24). This Court has heretofore upheld (1) the form 
(I-294) (J.A. 24) in which the above notice was given, see 
Ying v. Kennedy, 110 U.S. App. D.C. 247, 292 F. 2d 740, 
cert. denied, 368 U.S. 914 (1961); Teo Chai Tiam v. 
Kennedy, 110 U.S. App. D.C. 355, 293 F. 2d 543 (1961) ; 
Dai Ming Shih v. Kennedy, 111 U.S. App. D.C. —, 297 
F. 2d 791 (1961), cert. denied, 30 L. WeEx 3317 (U.S. 1962) ; 
and (2) the legality of deporting Chinese citizens to For- 
mosa as long as it remains under the de facto administration 
of the de jure Chinese government, the Republic of China, 
see Rogers v. Cheng Fu Sheng, 108 U.S. App. D.C. 115, 280 
F. 2d 663, cert. denied, 364 U.S. 891 (1960) ; Dat Ming Shih 
v. Kennedy, supra.* 


The § 243(h) Application 


Since appellant had properly been found deportable, and 
since Formosa had properly been designated as the country 
of deportation, his deportation to Formosa would have 
followed ‘‘automatically had not Congress * * * entrusted 
the Attorney General with the power of relaxing this dire 
consequence by suspending the deportation.’’ Jay v. Boyd, 
351 U.S. 345, 370 (1956) (dissent) (suspension of deporta- 
tion under § 244(a) (5), 244(c), 66 Stat. 215, 216, 8 US.C. 
§§ 1254(a)(5), 1254(¢) (1958)); cf. Immigration and 
Nationality Act, §241(a), swpra. Appellant appealed to 


3 Title 8 CFR § 243.1(b) (Rev. 1958) delegated to district directors of 
the Immigration and Naturalization Service the authority of the Attorney 
General under § 243(a) of the Act to designate the country to which an 
expellable alien shall be deported. 


4 Appellant has abandoned his claim that the direction of his deportation to 
Formosa is unlawful (seo J.A. 4, {| 14). 
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like dispensatory power when, on April 19, 1959, he filed 
application to withhold his deportation to Formosa pur- 
suant to § 243(h) (J.A. 22-23). 

The basis for appellant’s belief that ‘‘he would be sub- 
jected to extreme physical persecution * * * if forced to 
enter Formosa at this time’’ was alleged to be ‘‘his political 
beliefs and activities in opposition to the Government of 
Chiang Kai-shek’’ (J.A. 23). 

At the time the application was filed and considered, the 
governing administrative regulation was 8 C.F.R. § 243.3 
(b)(2) (Rev. 1958): 


(b) Stay of deportation. ** * * 


(2) If the request for a stay of deportation is 
predicated upon a claim by the alien that he would be 
subject to physical persecution if deported to the coun- 
try designated by the Service, he shall be requested to 
appear before a special inquiry officer for interrogation 
under oath. The alien may have present with him, at 
his own expense, during the interrogation any attorney 
or representative authorized to practice before the 
Service. The alien may submit any evidence in sup- 
port of his claim which he believes should be considered 
by the special inquiry officer. Upon completion of the 
interrogation, the special inquiry officer shall prepare 
a written memorandum of his findings and a recom- 
mendation which shall be forwarded to the regional 
commissioner together with all the evidence and in- 
formation submitted by the alien or which may be 
applicable to the case. The alien shall be served with a 
copy of the special inquiry officer’s memorandum and 
recommendation and allowed five days from date of 
service within which to submit written representations 
to the regional commissioner. * * * The decision 
whether to withhold deportation and, if so, for what 
period of time, shall be finally made by the regional 
commissioner upon consideration of all the evidence 
submitted by the alien and any other pertinent evi- 
dence or available information. 


Pursuant to the above, appellant was requested to appear, 
and did appear, with an attorney, before a special inquiry 
officer on April 29, 1959. He there submitted to the pre- 
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scribed interrogation and availed himself of the opportunity 
to submit evidence in support of his claim of anticipated 
physical persecution (J.A. 8-22). The evidence received 
by the special inquiry officer consisted of (1) appellant’s 
own testimony (J.A. 8-20); (2) his ‘‘letter of resignation’’ 
to General Wang (J.A. 24-25); (3) a letter to appellant, 
dated June 7, 1958, from a Major Joseph H. Carter (J.A. 
13; Ex. 5); (4) an article written by Dr. Kuo-Chang Wu 
which appeared in the August 17, 1954, edition of The 
Chinese World, a San Francisco newspaper (J.A. 20; 
Ex. 6) ; (5) an article entitled ‘‘Report by Adlai Stevenson’’ 
in the May 19, 1953, issue of Look Magazine, which 
Ambassador Stevenson wrote following his world tour 
after his defeat in the 1952 Presidential election (J.A. 20; 
Ex. 7); and (6) a ‘‘Record of Sworn Statement”’’ (J.A. 26- 
54), consisting of an interrogation of Dr. K. C. Wu by a 
Service officer on August 16, 1954, in connection with 
another case which will be adverted to from time to time. 
Appellant’s evidence may be summarized as follows: 


(1) Appellant’s own testimony and related exhibits. 
After recounting his personal history as already sketched 
above, appellant testified about conditions in Formosa as 
he knew them—either first- or second-hand—when he had 
been stationed there in 1954 and earlier—five years or 
more prior to the interrogation on the § 243(h) application. 
Appellant claimed that airmen would disappear ‘‘without 
due process of law’’ (J.A. 12). He related the case of a 
Lieutenant Lee who, with other Chinese Air Force Officers, 
had been ‘‘very discontent’? with government allotments 
for service dependents, which ranged from 30 Formosan 
dollars (presumably, per month) for officers to 20 dollars 
for second-class airmen; Lt. Lee, said appellant, ‘“was 
taken away by political officers and no one ever see him 

again’’ after he had drawn a picture on a wall of a pregnant 
Sear with a 30-dollar mark on her (J. A. 12). Another 
airman, Yuen, who had been working in appellant’s office, 
‘twas taken away by political officers and I never see him 
again and no one ever heard from him’’; later, appellant 
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saw a letter from ‘‘the political department’? explaining 
that Yuen had been ‘‘diverting some stuff’? (J.A. 12). 
(Whether this was a case of simple money fraud or, at the 
other extreme, treason or espionage, was not gone into.) 
Appellant also referred to the cases of a journalist, Kung 
Teh Poo, and a legislator, Mah Chu Fung, who had been 
convicted and imprisoned for criticizing Chiang Kai-shek, 
and who had just recently been released (J.A. 12). Of 
the government on Formosa, appellant’s opinion was that 
it was a one-party system under the Kuomintang (of which 
appellant himself had been a member) ; that the party was 
tander centralized discipline much like the Communist 
Party; that it was financed directly by the government; 
and that it in fact conducted the government and the armed 
forces (J.A. 14). Appellant disapproved of this ‘‘because 
it is absolutely contradict [sic] the principles of modern 
democracy. People can’t think what they want to think. 
People can’t talk what they want to talk’? (J.A. 14). He 
acknowledged that while he was in Formosa he was fully 
aware of the nature of the regime as he now regarded it, 
and was asked why he nevertheless continued to serve in 
the Air Force; his answer: ‘‘Because my future was there. 
Everybody got a future. That’s my career. Nobody 
wants to give up your [sic] career unless it is necessary to 
do so’? (J.A. 17). 

When appellant left Formosa to come to the United 
States, he testified, he had no intention of leaving his unit 
and staying in the United States (J.A. 15). It was only a 
“few days’’—actually eleven—before his training period 
here was over that he decided to submit his resignation and 
stay in the United States (J.A. 15). The reasons for his 
resignation were stated in the ‘‘letter of resignation’ dated 
February 13, 1955, which appellant mailed to a General 
Wang, Commander-in-Chief, Chinese Air Force, at Taipeh 
(J.A. 11). The ‘‘letter of resignation’’ consisted for the 
most part of appellant’s analysis of why Chiang Kai-shek 
had been defeated on the mainland and why he was now 
(in 1955) unlikely to recover China without first cleaning 
house on Formosa (J.A. 24-25). The letter concluded: 
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I am a Chinese officer. It is my responsibility to 
fight for my country. But I will not be loyal to any 
person or any party; interest of the nation will always 
come first. A few of my friends were arrested illegally 
and were executed. I have heard many more such 
cases. Such an injustice could happen to me too. 
Therefore, I have decided to resign my commission so 
that I could preserve my life and wait for the op- 
portunity, in the future, to fight for the people. (J.A. 
25.) 


Appellant submitted no evidence to show whether his 
“letter of resignation”? had been acted upon by General 
Wang or any other competent authority, and, if so, in what 
manner. He did not know whether his period of enlistment 
had been for a term certain (J.A. 16); expressed his 
opinion that chances were 50-50 that had he been in For- 
mosa and tendered his resignation it would have been 
accepted and nothing would have happened to him (J.A. 
16-17) ; did not know whether the Republic of China con- 
sidered him a deserter (J.A. 16); but did not consider 
himself a deserter because he ‘‘resigned his commission’’ 
(J.A. 16). (This last, it should be recognized, was only a 
legal conclusion on appellant’s part. Absent showing that 
his “‘letter of resignation’? had actually been acted upon, 
or, for that matter, even received by the addressee, only a 
Chinese ‘‘mailbox theory’? coupled with provisions of the 
Chinese military code demonstrating that a tender of 
resignation without more terminates officership status 
would warrant the conclusion that appellant ‘‘resigned his 
commission.’’ Appellee says this not to be facetious but 
because appellant continues to assume without discussion 
the legal conclusion that he effectively ‘‘resigned’’ from 
the Chinese Air Force and hence cannot be treated as a 
deserter (Br. at 8, 12-13).°) 


SCompare Uniform Code of Military Justice, Art. 85, 10 U.S.C. § 885 
(1958) : 
*¢ Art. 85. Desertion. 
(a) eeee 
(b) Any officer of the armed forces who, having tendered his resigna- 
tion and prior to due notice of the acceptance of the same, quits his post 


= Ne “rome So 


Sewncwuer” Wrtr  Gigecsas? 


i 
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All this is preliminary, however, to the real question at 
the interrogation, aptly put to appellant by his own counsel, 
which was, ‘‘What would happen to you now if you returned 
to Formosa?’’ [emphasis supplied] (J.A. 11). At first 
appellant answered ‘‘from my experience the way the 
Formosan authority treated people like me only approxi- 
mately two ways—one way or the other. One way is 
execution. The other way is concentration camp’’ (J.A. 
12). Later, however, appellant made clear that he would 
not be so treated merely because he had ‘‘resigned his 
commission’’; he conceded that he did not think he would 
be persecuted upon his return to Formosa had he not 
commented unfavorably upon the Formosa regime while 
he was in the United States (J.A. 18). Thus the real basis 
for appellant’s fear of persecution lay in his political op- 
position to his own government, as initially alleged (J.A. 
23). On that score, appellant said, his case was worse than 
those of Lt. Lee, Airman Yuen, journalist Kung Teh Poo, 
and legislator Mah Chu Fung (J.A. 13). He said that while 
he had been in training here, he had lived with American 
officers in the Base Officers’ Quarters at Scott Air Force 
Base, Illinois. They expressed curiosity about Formosa, 
and appellant ‘‘told them the truth’? (J.A. 13). Another 
Chinese officer, Major Chin, overheard or heard about these 
conversations and allegedly ‘‘reported’’ appellant to ‘‘the 
political department’? (J.A. 13, 18). Appellant knew 
Major Chin had found out about his criticizing the govern- 
ment. He said he had once volunteered to go for Major 
Chin’s mail and had intercepted a letter which had the 
name of ‘‘the political department’? on it; reading it, 
appellant saw that it ordered Major Chin to watch him 


or proper duties without leave and with intent to remain away therefrom 
permanently is guilty of desertion. 

(c) Any person found guilty of desertion or attempted desertion shall 
be punished, if the offense is committed in time of war, by death or such 
other punishment as a court-martial may direct, but if the desertion or 
attempted desertion occurs at any other time, by such punishment, other 
than death, as a court-martial may direct.’ 


See Mimmack v. United States, 10 Ct. CL 584, 597 (1874), off’é, 97 U.S. 
426, 482 (1879). 
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closely and to be sure to take him back to Formosa for 
some unspecified ‘‘severe punishment’’; after reading it, 
appellant gave the letter back to Major Chin (J.A. 13, 15). 
This was approximately three weeks before the training 
period was due to end (J.A. 13), at which time, it will be 
remembered, appellant fully intended to return to Formosa 
(J.A. 15). 

No portion of the record herein better reveals the de- 
terminative facts of this case than the following colloquy 
between appellant and the special inquiry officer (J-A. 17- 
19): 


Q. Why did you find it necessary to make unfavor- 
able comments about the government of Formosa after 
you came to the United States? 

A. Because we had a new political officer here. 

Q. That’s no reason you had to make unfavorable 
comments. 

A. Because American officers asked me. 

Q. Well, you didn’t have to answer. 

A. Well, you can’t lie all the time. 

Q. You could have said, ‘‘I refuse to discuss it.’’ 

A. No, you can’t have that attitude toward a friend. 

Q. You mean to say that if you told the friend that 
you couldn’t discuss the Formosa situation because it 
might have unfavorable results for you, your friend 
would insist on your answering the questions? 

A. No, sir, when you have a lot of things to say, lots 
of discontent, and once you get a chance to say without 
the danger, you would say that. 

Q. When did you make up your mind not to return to 
Formosa? 

A. A few days before the training was over. 

Q. If you knew you were going back to Formosa and 
you knew it would be dangerous to make unfavorable 
comments regarding Formosa, why did you do it? 

A. I didn’t know the Chinese major report me. He 
was my friend. 

* s s * ° * ° _ s 


Q. Do you think that if you had not made unfavor- 
able comments and had merely resigned your commis- 
sion and then had been sent to Formosa you would 
be persecuted? 


il 


A. First of all, if I didn’t make comments I would 
return to Formosa because that’s my career. I don’t 
want to give up very easily. 

Q. I just want to know if you were going to be de- 
ported to Formosa at the present time and you hadn’t 
made any unfavorable comments concerning the For- 
mosa government, would you be persecuted when you 
arrived there? 

A. I don’t think so. 

Q. Then you are going to be persecuted because you 
made these unfavorable comments, is that right? 

A. Yes, sir. 

Q. And at the time you made these unfavorable 
comments you still intended to return to Formosa? 

A. Yes, sir. 

Q. I can’t understand why you made them. Can you 
enlighten me? 

A. Because there was new political officer watching 
us in this country. 


* * ° * . * * ° * 


Q. When you wrote your letter of resignation to 
General Wang on February 13, 1959, why is it that 
you didn’t submit a simple letter of resignation with- 
out going into the other facts that are set forth therein? 

A. Because when you resign your commission you 
got to have reason. That’s the true fact—true reason. 

Q. Why couldn’t you have just said, “I wish to 
submit my resignation because I want to remain in 
the United States’’? 

A. Because that’s not true fact. I didn’t want to 
remain here. It is persecution for me—I can’t go. 

Q. However, the persecution that you would be 
subject to was brought on by yourself talking too much, 
is that right? 

A. Yes, sir, I would say. 


To corroborate his testimony that he had criticized the 
Nationalist government while in the United States, appel- 
lant submitted for the record a letter to him from a Major 
Joseph H. Carter (J.A. 13; Ex. 5). Appellant did not 
submit for the record the letter he had written to Carter 
to which Carter’s letter was obviously in reply. The date of 
Carter’s letter was June 7, 1958, which was exactly one 
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week after the final order and warrant of deportation had 
been issued against appellant. Appellee directs the Court’s 
attention to the pertinent text of the letter (Ex. 5) and its 
affected style of breezy spontaneity.® 


(2) The ‘‘Report by Adlai Stevenson.’’ Appellant also 
submitted for the record a Look Magazine article by Adlai 
E. Stevenson which appeared in its May 19, 1953 issue— 
six years old at the time of appellant’s § 243(h) interroga- 
tion. Appellant circled for the special inquiry officer’s at- 
tention the following paragraphs in the article: 


“There are many difficulties, too—lack of capital, a 
big army to support, little private enterprise, under- 
paid teachers and civil servants, and, as usual in the 
Orient, too many people living in too small an area. 

“And there are less obvious but more alarming prob- 
lems—personalized government, one-man rule in place 
of a rule of law, palace intrigues, constant political in- 
doctrination in the army, and what some Chinese call 


6 June 7, 1958 
Dear David [appellant]: 

I was somewhat surprised to hear from you after all this lapse of time, 
however, I do remember you quiet [sic] well and have often wondered what 
happened to you. I recal! that while we were living in the B. H. Q. at 
Seott A.P.B., IIL, you were quiet [sic] upset over the fact you were afraid 
to return to Formosa because of statements you had made in regard to the 
Dictator type government in power there. You stated to me on numerous 
occasions that you had witnessed instances where the police had come into 
an office and taken someone out, and they [sic] would never be seen 
again, and that it was common knowledge that these individuals were killed. 
You also stated that, I believe it was the son of Generalissimo Chiang 
Kai-shek, was in charge of, what you termed the secret police, and that 
it was his office that was responsible for inforcing the rules governing loyality 
[sic]. 

If it is any consolation to you, I can state frankly that you did criticize 
the Formosa government under Generalissimo Chiang Kai-shek. You told me 
that you knew your group leader had reported your criticizms [sic] to his 
government and that you knew that if you returned to Formosa you would 
be killed. 

- a 2 2 * 

David, it was nice to hear from you, but I’m very sorry to hear that you 
are in the bad graces of your government. I trust that justice will be done 
and that you will find a permanent peace [sic?] somewhere. 

Sincerely yours, 
Joseph H. Carter 
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‘Russian methods’ to insure absolute loyalty to the 
regime.”’ [Emphasis ours.] (Ex. 7, p. 34). 


Appellant did not direct the special inquiry officer’s at- 
tention to some ‘‘on the other hand’? paragraphs of the 
same article: 


“‘The effort to establish here among some six million 
Formosans and nearly three million mainland refugees 
a laboratory model of good government seemed to me 
both sincere and demonstrably effective.’? (Ex. 1, 


p. 34). 

“After Korea and Formosa, I left for Hong Kong 
in confusion twice confounded, but with at least the 
definite feeling that: 1. The Chinese are making an 
impressive demonstration of good administration on 
Formosa. 2. There is dissatisfaction at many levels 
with police-state methods. 3. The Nationalist Army is 
not so strong as many people think.’’ (Ex. 7, p. 35). 


(3) Dr. Kuo-Chang Wu. Dr. K. C. Wu’s observations 
on the Formosa situation came into the record in two 
forms: first, through his ‘‘Record of Sworn Statement,’’ 


given a Service officer under oath on August 16, 1954; and 
secondly, through a newspaper article of his that appeared 
in The Chinese World of August 17, 1954. Because these 
two items are virtually contemporaneous—almost five years 
old at the time of appellant’s § 243(h) interrogation— 
they may be discussed together as though they were one. 

Dr. Wu was born in China in 1903, educated in the 
United States, and, upon his return to China, became a 
member of the Kuomintang. In the late 1920’s and early 
*30’s, he held several important governmental posts under 
Generalissimo Chiang Kai-shek, once served as Chiang’s 
private secretary, and was mayor of Hankow at the time 
of the Japanese invasion. During the Sino-J. apanese War, 
Dr. Wu headed a department of the Supreme National De- 
fense Council and later became mayor of Chungking, 1939- 
1942. In 1942, he was transferred to the Foreign Ministry 
and served successively as Political Vice Minister of the 
Foreign Office, then as Acting Foreign Minister, 1942-1945. 
Minister of Information, 1945-1946, and mayor of Shanghai, 
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1946-1949, Dr. Wu withdrew from the mainland with Chiang 
to become Governor of Formosa, 1949-1953. That post 
he resigned on April 16, 1953, and left Formosa for the 
United States on May 24, 1953. Dr. Wu has not been in 
Formosa since. (J.A. 26-27.) 

Records of the United States Immigration and Natural- 
ization Service show that Dr. Wu entered the United States 
at Seattle, Washington, May 25, 1953, en route to the 
Chinese Embassy, Washington, D. C., under an A-2 visa 
for official business—the period of admission limited to 
maintenance of status (J.A. 27). In his article in The 
Chinese World, which was written in reply to a New Leader 
article authored by a Dr. Hu Shih, Dr. Wu recalled to Hu 
Shih his reasons for breaking with the Chiang government. 
On November 20 (presumably, of 1953), Madame Chiang 
Kai-shek (Madame Soong Chiang) wrote a letter to Dr. Wu 
in which she told him that ‘‘Gimo”’ (Generalissimo Chiang) 
wanted him to return and assume the post of Secretary 
General in Chiang’s office. Dr. Wu refused. Thereafter, 
said Dr. Wu, a ‘‘whispering campaign’’ against him en- 
sued on Formosa—the charges being that Dr. Wu had 
embezzled a half million dollars and was “living in a 
swanky apartment at the Astoria-Waldorf [sic].’? The 
information underlying these charges was said by General- 
issimo Chiang and his son, Chiang Ching-kuo, to have been 
supplied by Vice President Nixon. Dr. Wu said (in the 
article) that he had got Vice President Nixon to write 
him a letter denying that he, Nixon, had been Chiang’s 
source for the charges. After his break, Dr. Wu ap- 
parently gained a change of status to remain in the United 
States and at the time of his article claimed Chiang was 
holding his son as a ‘“‘hostage.’’ (J.A. 20; Ex. 7.) 

The picture Dr. Wu painted of contemporary (1953- 
1954) Formosa was one of a police state characterized by 
one-man dictatorship, one-party rule, one-party press, cen- 
sorship of opinion hostile to the government, thought 
control, arbitrary arrests and other suppressive, anti- 
libertarian measures (J.A. 29-54, passim.). Asked his opin- 
ion whether Cheng Fu-sheng, another Chinese Air Force 
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pilot who had deserted while on a training mission in the 
United States, would be tried only for desertion if he were 
returned to Formosa, Dr. Wu replied (J.A. 50): 


I don’t think so. I don’t believe so, because I can 
tell you one case. Some time in 1951 an air force pilot 
of the Chinese Government Airforce, he was an anti- 
Communist, he was so dissatisfied with the Chinese 
government that the flew his plane to Okinawa and 
asked for political asylum from the military govern- 
ment in Okinawa. I understand that he also volun- 
teered to join in the United States Airforce to fight 
against Communism over there in Okinawa. He was 
handed back by the Okinawa Government, he was shot 
to death. 


Dr. Wu acknowledged, however, that the Republic of China 
on Formosa was then in a state of war with the Commu- 
nist regime on the mainland and that desertion in wartime 
is punishable by death as it is under American military 
law, the only difference being that the United States uses 
‘legal procedures’? while Formosa resorts to summary 
execution (J.A. 50). 


The Recommended Decision 


The special inquiry officer rendered his ‘‘Recommended 
Decision’? on July 16, 1959 (J.A. 54-57). This was the 
‘‘written memorandum of his findings and a recommenda- 
tion’’ required by the applicable regulation, 8 C.F.R. § 243.3 
(b) (2), supra, p. 5. That it was not the ultimate decision 
upon the application cannot be too strongly stressed, in 
view of appellant’s legally erroneous conclusion that the 
special inquiry officer ‘‘heard and determined’’ the case 
(Br. at 13); more will be said of this in the argument. 
After recapitulating the evidence submitted by appellant 
at the interrogation, the special inquiry officer said (J.A. 
57): 

This case is quite similar to those of Lin Fu-mei 
* * * and Cheng Fu-sheng, * * * in which I recom- 


mended that the withholding of deportation to For- 
mosa be denied. In those cases I pointed out that the 
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evidence adduced was insuffiicent for me to reach 
the conclusion that a Chinese person who had voiced 
opposition to the Chinese Nationalist government 
while in the United States, would be physically perse- 
cuted if deported to Formosa. The evidence intro- 
duced in the instant case is not sufficiently persuasive 
to warrant a different conclusion. A recommendation 
that deportation not be withheld will be made. 
RecomMENDATION: It is recommended that the alien’s 
i ae for the withholding of his deportation be 
eni 


The Final Decision 


In accordance with the applicable regulation, 8 C.F.R. 
§ 243.3(b) (2), supra, p. 5, the above memorandum of find- 
ings and recommendation of the special inquiry officer, 
together with all the evidence and information submitted 
by appellant, were forwarded to the Acting Regional Com- 
missioner; and appellant submitted to the latter official, 
as permitted by the regulation, ‘‘written representations”’ 
(Original Record on Appeal, not reproduced in Joint Ap- 


pendix). The essence of the representations was that the 
evidence and information submitted by appellant at his 
interrogation compelled a conclusion that appellant would 
be subject to physical persecution if he were returned to 
Formosa. ‘ 
On August 4, 1959, the Acting Regional Commissioner 
rendered his ‘‘Decision’’ (J.A. 58), in which he held: 


After careful consideration of the record, including 
brief submitted by counsel, it is found that the perti- 
nent evidence and available information does not es- 
tablish that the applicant will be subject to physical 
persecution if deported to Formosa. Therefore, the 
recommendation of the Special Inquiry Officer to deny 
a stay of deportation will be easpeed [Emphasis 
supplied.] 


Orver: Ir Is Onverep Tuat the application for stay 
of deportation be denied. 
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Two things will be observed in connection with the above 
decision and order: 


(1) Appellant, in paragraph 10 of his complaint below, 
alleged that appellee acting through his delegate the Act- 
ing Regional Commissioner denied appellant’s application 
‘‘ypon the sole basis of the finding and recommendation 
of the * * * special inquiry officer * * *”? (J.A. 4). [Em- 
phasis supplied.] Appellee in his answer below denied 
the allegations of paragraph 10 of appellant’s complaint 
except to admit that the Acting: Regional Commissioner 
‘*adopted the recommendation’’ to deny a stay of deporta- 
tion (J.A.6). [Emphasis supplied.] The record bears out 
the interpretation placed upon the decision by appellee, 
not appellant’s. Nowhere in the Acting Regional Com- 
missioner’s decision and order did he purport to adopt any 
of the reasoning or findings of the special inquiry officer; 
he adopted only his recommendation (J.A. 58). Yet ap- 
pellant on this appeal continues to speak of the findings 
and recommendation of the special inquiry officer as though 
they were the final decision. Thus, in the Statement of the 
Case (Br. at 2-6), only the special inquiry officer’s recom- 
mended decision is mentioned, with not a word of the Act- 
ing Regional Commissioner’s decision and order. In the 
Summary of Argument, appellant speaks of ‘‘the admin- 
istrative decision’? of the special inquiry officer ‘“‘which 
was adopted here’? (Br. at 8), and characterizes the special 
inquiry officer as the ‘‘administrative fact finder’? (Br. 
at 9). In the Argument, the special inquiry officer is said 
to ‘‘have refused to withhold the appellant’s deportation to 
Formosa’’ (Br. at 12); he is said to have ‘‘heard and 
determined the case’? (Br. at 13); he is said to have 
“tacted for the appellee’ (Br. at 14). Appellee herewith 
enters a caveat that all the above representations are 
conclusions of law which shall be demonstrated as 
erroneous. 


(2) The Acting Regional Commissioner’s decision and 
order shows on its face that that official considered not 
only the record and the brief submitted by counsel but 
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also ‘“‘available information”? (J.A. 58). On appeal ap- 
pellant perpetuates the pleading conclusion of paragraph 
10 of his complaint below (J.A. 4) that the Acting Regional 
Commissioner did not rely upon any extra-record infor- 
mation in reaching the final decision (Br. at 9, 10, 16, 17). 
At one place in the brief, appellant recites that the Acting 
Regional Commissioner found that the ‘‘evidence adduced 
* * * is insufficient to reach the conclusion, etc,’’ where the 
Joint Appendix reference (J.A. 57) is to the recommended 
decision of the special inquiry officer and not the final de- 
cision of the Acting Regional Commissioner (see Br. at 17). 


STATUTES AND REGULATIONS INVOLVED 


The principal statute involved is § 243 (h) of the Immi- 
gration and Nationality Act, 66 Stat. 163, 214 (1952), 8 
U.S.C. $1253 (h) (1958), which appears in the above 
Counterstatement of the Case, supra, p. 1. The sole reg- 
ulation of importance is 8 C.F-R. § 243.3(b)(2) (Rev. 1958), 
which also has been set forth in full, supra, p. 5. Other 
statutes and regulations of lesser importance will either be 
quoted or cited within the text of the argument made in 
this brief. 


SUMMARY OF ARGUMENT 
I 


A. Before 1950, the deportation law contained no pro- 
vision parallel to present § 243(h). The Internal Security 
Act of 1950 amended the deportation law so as to prohibit 
expulsion of aliens to countries in which they would be 
subject to physical persecution. Early decisions under this 
amendment read it to require an APA-type hearing, com- 
plete with findings and reasons and subject to judicial re- 
view under a substantial evidence test. These decisions 
were finally rejected as erroneous by the Second Circuit, 
and shortly Congress in the Immigration and Nationality 
Act repealed the amendment and substituted present § 243 
(h), which authorizes—it does not require—appellee to 
withhold deportation of an alien who in his opinion would 
be subject to physical persecution. Judicial decisions 
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under § 243(h) have held the APA inapplicable to pro- 
ceedings under it and limit the scope of review to the 
question whether an application has received fair considera- 
tion; more, they sanction appellee’s resort to extra-record 
information in arriving at his opinion on the physical per- 
secution issue, equating such opinion to a foreign policy 
or ‘‘political’’ determination. 


B. The regulation governing § 243(h) applications 
measures the extent of an applicant’s procedural rights 
and has been held to satisfy basic requirements of 
fairness. That regulation was strictly followed here. Ap- 
pellant’s sole contention on the merits is that the denial 
of his application, on the evidence he presented, is so irra- 
tional that it may be deemed tantamount to a failure to 
consider the evidence. 


aa 


A. Appellee’s delegate did not fail to consider the evi- 
dence or otherwise deny appellant fair consideration of his 
application. Appellant’s testimony was either inherently 
incredible or subject to discount on grounds of motivational 
taint. It was entirely uncorroborated by competent evi- 
dence. Appellee’s delegate may therefore reasonably 
have refused to believe him. 


B. Section 243(h) authorizes only temporary asylum. 
If an applicant relies upon evidence of general conditions 
in the country of deportation as probative of the likeli- 
hood he would be persecuted if returned there, such 
evidence should be up-to-date. Appellant’s evidence was 
stale: he applied for relief in 1959 yet introduced no evi- 
dence relating to Formosa after 1954, though such evidence 
was presumably available. Even the evidence he did intro- 
duce was inconclusive and open to discount on grounds 
of political taint. 


C. That appellant may have a ‘“‘fear of persecution”’ 
does not as a matter of fact or of law compel an opinion 
he would actually be subject to physical persecution. 
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D. Appellant’s application for relief received fair con- 
sideration. It is not unfair or arbitrary to disbelieve tes- 
timony that is hard to believe, or to refuse to speculate in 
the applicant’s favor on inconclusive evidence. On appel- 
lant’s evidence alone, denial of relief was rational, and it 
may well have been bulwarked by extra-record information. 


Ii 


A. All other points raised by appellant are not properly 
before this Court, for failure to raise them before either 
appellee’s delegate or the District Court. Suggested am- 
biguity in the special inquiry officer’s findings and recom- 
mended decision was not pressed before the regional com- 
missioner where opportunity to do so was fully available; 
it therefore may not be considered now. In any event, 
any error in the special inquiry officer’s recommended de- 
cision was not shared by the final decision-maker, the re- 
gional commissioner, who did not adopt any of the special 
inquiry officer’s findings. 


B. Also not properly before this Court—because not 
raised below—is appellant’s contention that ¢f (as appellee 
insists) appellee’s delegate relied on extra-record infor- 
mation, such procedure violated certain Operations In- 
structions of the Immigration and Naturalization Service. 
On the merits of that question, the published regulation, 
which has the force of law, authorizes, indeed requires, 
resort to extra-record information. The Operations In- 
structions, on the other hand, are not published, do not have 
the force of law, cannot be judicially noticed, are intended 
solely for the ‘‘guidance”’ of Service officers, and for these 
reasons do not bind as a law or published regulation does. 
At all events, appellant’s citation and paraphrasing of a 
certain Operations Instruction said to have been in effect 
in 1956 are improper if offered to prove which instruc- 
tions, if any, were in effect in 1959 at the time decision here 
was rendered. 


C. The sua sponte determination of the Immigration and 
Naturalization Service to reopen two other Formosa cases 
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during the pendency of this appeal does not of course affect 
the correctness of the judgment here at the time of its 
entry. Such action was within the discretion of appellee’s 
delegates, and it cannot be an abuse of discretion not to 
have taken like action in this appellant’s case; factors 
providing basis for rational differentiation in treatment 
may well exist and it is not open to appellant to speculate 
on them where they do not appear of record. 


ARGUMENT 
I 
SECTION 243(h): GENESIS: PROCEDURE 


This appeal presents this Court with its first occasion 
to pass upon a § 243(h) proceeding on the merits. Com- 
pare Lim Fong v. Brownell, 94 U.S. App. D.C. 323, 215 
F.2d 683 (1954) (complete refusal to entertain § 243(h) 
application). But decision here cannot be written upon a 
blank slate. While no § 243(h) case has as yet succeeded in 
obtaining a grant of certiorari by the Supreme Court, cir- 


cuit and district court decisions abound. The reported cases 
are collected by circuit in the footnote.” 


7 Second Circuit: Diminich v. Esperdy, 299 F.2d 244 (2d Cir. 1961), cert. 
denied, 30 L. WEEK 3317 (U.S. 1962); United States ex rel. Fong Foo v. 
Shaughnessy, 234 F.2d 715 (2d Cir. 1955) (application for stay pending 
appeal; Frank J.); United States ex rel. Leong Choy Moon v. Shaughnessy, 
218 F.2d 316 (2d Cir. 1954) (Harlan, J.); United States ex rel. Dolenz v. 
Shaughnessy, 206 F.2d 392 (2d Cir. 1953) (Swan, J.); United States ex rel. 
Selajmer v. Esperdy, 188 F. Supp. 491 (S.D.N.Y. 1960); United States 
ex rel, Ratkovie v. Esperdy, 185 F. Supp. 806 (S,D.N.Y. 1960); Sunjka v. 
Esperdy, 182 F. Supp. 599 (S.D.N.Y.), appeal dismissed, 2d Cir., April 12, 
1960, cert, denied sub nom. Roncevich v. Esperdy, 364 U.S. 815 (1960); 
Granado Almeida v. Murff, 159 F. Supp. 484 (S.D.N.Y. 1958); Feng Yeat 
Chow v. Shaughnessy, 151 F. Supp. 23 (S.D.N.Y. 1957); United States ex 
rel. Paschalidis v. District Director, 143 F. Supp. 310 (S.D.N.Y. 1956); 
President of the United States ex rel. Feretio v. Shaughnessy, 122 F. Supp. 
739 (S.D.N.Y. 1954). 

Third Circuit: Dunat v. Hurney, 297 F.2d 744 (3d Cir. 1961), on reargument 
id. at 753 (1962); Blazina v. Bouchard, 286 F.2d 507 (3d Cir.), cert. denied, 
366 U.S. 950 (1961); Dabrowski v. Holland, 259 F.2d 449 (3d Cir. 1958); 
Dunat v. Holland, 183 F. Supp. 349 (E.D.Pa. 1960), reversed and remanded 
sub nom. Dunat v. Hurney, supra; Milutin v. Bouchard, 192 F. Supp. 787 
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Taken together, the reported cases represent a consider- 
able background of judicial experience in § 243(h) cases 
that should not be ignored by this court even though they 
are technically not controlling but merely persuasive. For 
present purposes, court treatment of § 243(h) is significant 
in the respects summarized in this part (I) of the 
argument. 


A. Genesis of § 243(h) 


Before 1950, law required the expulsion of a deportable 
alien after the prescribed proceedings irrespective of any 
bona fide claim to refuge or asylum on grounds of antici- 
pated persecution in the country of deportation—although 
stay of deportation on other grounds might be available. 
United States ex rel. Von Kleczkowski v. Watkins, 71 F. 
Supp. 429 (S.D.N.Y. 1947); Ex parte Kurth, 28 F. Supp. 
258 (S.D. Cal. 1939) ; see United States ex rel. Szlajmer v. 
Esperdy, 188 F. Supp. 491, 498 (S.D.N.Y. 1960). The Con- 
gress eased this rigidity in the deportation law when in the 
Internal Security Act of 1950, ch. 1024, tit. I, § 23, 64 Stat. 
1010, it amended § 20 of the Immigration Act of 1917, 39 
Stat. 890, by adding the following provision: 


Sec. 20. (a) * * * * No alien shall be deported under 
any provisions of this Act to any country in which the 


EN eee ee ee er ee eee Se 
(D.N.J. 1961); Civedelic v. Bouchard, 185 F. Supp. 439 (D.N.J. 1960) ; 
Lukman v. Holland, 149 F. Supp. 312 (E.D.Pa. 1957). 

Fifth Cireuit: Khozouie v. United States, 278 F.2d 141 (5th Cir. 1960). 

Sixth Cireuit: Politis v. Sahli, 193 F. Supp. 842 (E.D.Mich. 1961). 

Seventh Cirenit: Batistic v. Pilliod, 386 F.2d 268 (7th Cir.), cert. denied, 
366 U.S. 935 (1961); Chao-Ling Wang v. Pilliod, 285 F.2d 517 (7th Cir. 
1960) ; Obrenovio v. Pilliod, 282 F.2d 874 (7th Cir. 1960); Petrovic v. Pilliod, 
282 F.2d 877 (7th Cir. 1960); Kam Ng v. Pilliod, 279 F.2d 207 (7th Cir. 
1960), cert. denied, 365 U.S. 860 (1961); United States ex rel. Cantisant v. 
Holton, 248 F.2d 737 (7th Cir. 1957), cert. denied, 356 U.S. 932 (1958); 
Batistic v. Pilliod, 188 F. Supp. 344 (N-D-IIL 1960), aff'd, Batistic v. Pilliod, 
supra. 

Ninth Cireuit: Chi Sheng Liu v. Holton, 297 F.2d 740 (9th Cir. 1961); 
Cakmar v. Hoy, 265 F.2d 59 (9th Cir. 1959); Namkung v. Boyd, 226 F.2d 
885 (9th Cir. 1955); Chiu But Hao v. Barber, 221 F.2d 821 (9th Cir.), 
vacated as moot, 350 U.S. 878 (1955); Badic v. Fullilove, 198 F. Supp. 162 
(ND.Cal. 1961). 

Only six of these many cases are cited by appellant (see Br. at iii-iv). 
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Attorney General shall find that such alien would be 
subjected to physical persecution. 


The pertinent legislative history of the above provision 
appears in United States ex rel. Szlajmer v. Esperdy, supra, 
188 F. Supp. at 499 n. 5; United States ex rel. Camezon 
v. District Director, 105 F. Supp. 32, 36-8 (S.D.N.Y. 1952) ; 
and Sang Ryup Park v. Barber, 107 F. Supp. 605, 606 n. 2 
(N.D. Cal. 1952). 

The language of § 20(a) as amended—especially its nega- 
tive enjoinder, ‘‘No alien shall be deported’’, and the 
words ‘‘shall find’’—led district courts in the earliest cases 
to the conclusion that the statute required an APA-type 
decision based on findings and conclusions supported by 
substantial evidence of record. In the first Sang Ryup 
Park case, the court held that ‘‘The statute contemplates 
a finding based on competent evidence.’’ Sang Ryup Park 
v. Barber, supra, 107 F. Supp. at 604. The court set aside 
a § 243(h) denial where the alien had adduced ‘‘abundant 
evidence’’ in support of his claim of anticipated physical 
persecution in South Korea and there was no contrary 
evidence of record. The second Sang Ryup Park case am- 
plified this interpretation: the court said, Sang Ryup Park 
v. Barber, 107 F. Supp. 605, 606-7 (N.D. Cal. 1952): ‘The 
language of the statute leaves no room for doubt that Con- 
gress did not intend to vest in the Attorney General power 
to make any decision he felt like making. For the Congress 
gave a mandatory inflection to its words. It said that ‘No 
alien shall be deported * * * to any country in which the 
Attorney General shall find that such alien would be sub- 
jected to physical persecution.’ No reasonable mind could 
say other than that Congress intended to forbid deporta- 
tion where substantial evidence of physical persecution 
existed.’? Like decisions were rendered in the Southern 
District of New York. Judge Dimock, in United States 
ex rel. Chen Ping Zee v. Shaughnessy, 107 F. Supp. 607 
(S.D.N.Y. 1952), contrasted the physical persecution pro- 
vision with other portions of § 20(a) as amended which 
expressly conferred discretion upon the Attorney General 
in other matters, and concluded that ‘‘The language of 
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the provision under consideration does not expressly con- 
fer discretion on the Attorney General,’’ zd. at 609; he held 
that the words ‘‘shall find’? connoted the requirement of 
a ‘‘hearing’’ and a ‘‘reasoned determination’’ and set 
aside a § 20(a) denial where the alien had not had notice 
and opportunity to be heard and where no findings or 
reasons accompanied the order of denial, zd. at 610. Judge 
Kaufman in United States ex rel. Watts v. Shaughnessy, 
107 F. Supp. 613 (S.D.N-Y. 1952), followed Judge 
Dimock’s reasoning in Chen Ping Zee; he held, in setting 
aside a § 20(a) denial, that ‘‘Findings call for a basis or 
reason for conclusions reached, which do not exist here,’’ 
id. at 617. 

The parting of the ways may be said to have occurred 
in the first Dolenz case. Judge Edelstein, in United States 
ex rel. Dolenz v. Shaughnessy, 107 F. Supp. 611 (S.D.N-Y. 
1952), agreed with Judges Dimock and Kaufman to the 
extent he held that § 20(a) required a basically fair hearing 
and a reasonable finding in support of the administrative 
order; these, he said, were present; the alien’s evidence 
he characterized as ‘‘weak and unconvincing’’ and he fur- 
ther held: ‘‘It is true that there was no independent ad- 
verse evidence presented. But I do not read the statute as 
requiring the presentation of adverse evidence in the 
absence of which the Attorney General is obliged to rule in 
the alien’s favor,’’ id. at 613. On appeal the Second Cir- 
cuit affirmed. United States ex rel. Dolenz v. Shaughnessy, 
200 F. 2d 288 (2d Cir. 1952), cert. denied, 345 U.S. 928 
(1953). The court held, td. at 291: 


Judicial review is * * * limited to whether the pro- 
cedure was essentially fair. Carlson v. Landon, 342 
U.S. 524 * * *; see Harisiades v. Shaughnessy, 342 U.S. 

eee 

We think this was of that character. The appellant 
was given the opportunity to present his evidence, and 
after considering that evidence the delegate of the 
Attorney General decided that no finding that the 
appellant would be physically persecuted would be 
made. The situation of this appellant is analogous 
to that of the alien in United States ex rel. Kaloudis 
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v. Shaughnessy, 2 Cir., 180 F.2d 489.2 He has no right 
to remain in the United States and when the Attorney 
General has by his authorized delegate actually ex- 
ercised his discretion after proceeding in a manner 
fairly calculated to give him an adequate basis for 
decision there has been no denial of procedural due 
process. See United States ex rel. Schlueter v. Wat- 
kins, 2 Cir., 158 F.2d 853. No particular findings were 
required to support the decision not to make the find- 
ing which alone would have excluded Yugoslavia from 


8In United States ex rel. Kaloudis v. Shaughnessy, 180 F.2d 489 (2d Cir. 
1950), a suspension case, Judge Learned Hand held: 


The interest which an alien has in continued residence in this country 
is protected only so far as Congress may choose to protect it [.] * * * 
[The alien’s] position is that, being concededly eligible for suspension 
of deportation, he was entitled to the exercise of the Attorney General’s 
discretion, and that it appears that this has not been in fact exercised 
in accordance with the limitations, which must be assumed to confine it. 
Unless he is to be permitted a hearing to show that it has not been so 
exercised, he says that he will be denied ‘due process of law.’ It does 
not appear from the record that the Attorney General—through the 
Board, his delegate—has exercised his discretion in disregard of any 
implied limitations. We will assume arguendo that the contrary might 
appear, i¢., that the reason given might be so clearly irrelevant that a 
court could say the Attorney General had transgressed the statute[,] 
* * © and, if the relator has the privilege of inquiring into the grounds, 
he has been wronged and the writ should have gone. [But a]n alien 
has no such privilege; unless the ground stated is on its face insufficient, 
he must accept the decision, for it was made in the ‘exercise of discre- 
tion,’ which we have again and again declared we will not review. 
[Footnote omitted.] 

Nor has the relator any constitutional right to demand that we should. 
As we have said, any ‘legally protected interest’ he ever had has been 
forfeited by ‘due process of law’; forfeited as completely as a convic- 
tion of crime forfeits the liberty of the accused, be he citizen or alien, 
The power of the Attorney General to suspend deportation is a dispensing 
power, like a judge’s power to suspend the execution of a sentence, or 
the President’s to pardon a convict. It is a matter of grace, over which 
the courts have no review, unless—as we are assuming—it affirmatively 
appears that the denial has been actuated by considerations that Congress 
could not have intended to make relevant. It is by no means true that 
“due process of law’ inevitably involves an eventual resort to courts, no 
matter what may be the interest at stake; not every governmental action 
is subject to review by judges. Id. at 490. 


The Kaloudis case and its rationale have since been adopted as the law of 
the Supreme Court. Jay v. Boyd, 351 U.S. 345 (1956); United States ex rel. 
Hintopoulos v. Shaughnessy, 353 US. 72 (1957). [Entire footnote by the 
brief-writers,] 
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the category of countries to which the Attorney Gen- 
eral could in his discretion direct the deportation of 
the appellant. A decision which followed the language 
of the statute left nothing uncertain and was sufficient. 
See United States v. Curtiss-Wright Corp., 299 U.S. 
304, 331 * * *. Nor were the opinions of the witnesses 
as to what would happen to the appellant if deported 
as ordered such evidence that the failure of the At- 
torney General to adopt them as his own made the 
eg Meare United States ex rel. Tist v. Tod, 264 


Judge Clark, dissenting id. at 292, was of opinion: ‘‘The 
requirement of a definite finding for certain action implies 
deliberation and quasi-judicial adjudication * * *; ration- 
ally it suggests that contrary action should be based on 
a contrary finding—an interpretation also reached by sev- 
eral district judges.’? Judge Clark’s footnote at this point 
cited the Sang Ryup Park, Chen Ping Zee, and Watts 
cases, supra, in support of his interpretation of § 20(a) as 
amended. These are the same cases relied upon by appel- 
lant here (Br. at 16). Although appellant recognizes they 
were decided under the 1950 Internal Security Act and not 
the present § 248(h), he claims they are still relevant; but, 
as shown, a majority of the Second Circuit plainly rejected 


9In United States ex rel. Tist v. Tod, 264 U.S. 131 (1924), a deportation 
case and not a discretionary relief case, Justice Brandeis held, id. at 133-4: 


We do not discuss the evidence; because the correctness of the judg- 
ment of the lower court is not to be determined by enquiring whether 
the conclusion drawn by the Secretary of Labor from the evidence was 
correct or by deciding whether the evidence was such that, if introduced 
in a court of law, it would be legally sufficient to prove the fact found. 

The denial of a fair hearing is not established merely by proving that 
the decision was wrong. * * * This is equally true whether the error 
consists in deciding wrongly that evidence introduced constituted legal 
evidence of the fact or in drawing a wrong inference from the evidence. 
The error of an administrative tribunal may, of course, be so flagrant 
as to convince a court that the hearing was not a fair one. * * * There 
is no claim that the finding was made in wilful disregard of the evidence 
to the contrary * * *. Under these circumstances mere error, even if it 
consists in finding an essential fact without adequate supporting evidence, 
is not a denial of due process of law. 


But see Bridges v. Wizon, 326 U.S. 135 (1945). [Footnote by the brief- 
writers. ] 
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them as erroneous even under the prior law. Contempo- 
raneous decisions in this Court suggest that it would have 
reached the same result upon the same reasoning as the 
majority of the Second Circuit in the first Dolenz case. 
See Eastern Airlines, Inc. v. CAB, 87 U.S. App. D.C. 331, 
185 F. 2d 426 (1950), vacated as moot, 341 U.S. 901 (1951), 
but followed, however, in Cook Cleland Catalina Airways, 
Inc. v. CAB, 90 U.S. App. D.C. 220, 195 F. 2d 206 (1952). 

The first Dolenz case anticipated congressional action in 
the Immigration and Nationality Act of 1952. That Act, 
§ 403(a) (13), 66 Stat. 279, repealed § 20 of the Immigration 
Act of 1917 as amended by § 23 of the Internal Security 
Act, and substituted present §243(h) for the physical 
persecution provision of the 1950 law. In contrast to the 
mandatory inflections of the prior law—‘‘No alien shall 
be deported,’’ and ‘‘the Attorney General shall find’’— 
present § 243(h) provides that the ‘“‘Attorney General is 
authorized to withhold deportation * * * to a country in 
which in his opinion the alien would be subject to physical 
persecution’? [emphasis supplied]. In the second Dolenz 
case, which lies at the heart of discussion in almost every 
later § 243(h) judicial review proceeding, Judge Swan for 
a unanimous court held, United States ex rel. Dolenz v. 
Shaughnessy, 206 F. 2d 392, 394-5 (2d Cir. 1953), that 
§ 243(h) 


* * © modified the language of the former statute in 
a manner which shows clearly, we think, that the with- 
holding of deportation in cases where the alien fears 
persecution rests wholly on the administrative judg- 
ment and ‘opinion’ of the Attorney General or his dele- 
gate. The courts may not substitute their judgment 
for his. Doubtless a court might intervene to stay 
deportation, if the Attorney General or his delegate 
should deny the alien any opportunity to present evi- 
dence on the subject of persecution or should refuse to 
consider the evidence presented by the alien. But we 
see nothing in the statute to suggest that the courts 
may insist that the Attorney General’s opinion be based 
solely on evidence which is disclosed to the alien. In 
his official capacity the Attorney General has access 
to confidential information derived from the State De- 
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partment or other intelligence sources of the Govern- 
ment which may be of great assistance to him in mak- 
ing his decision as to the likelihood of physical perse- 
cution of the alien in the country to which he is to be 
deported. We believe Congress intended the Attorney 
General to use whatever information he has. To pre- 
clude his use of confidential information unless he is 
willing to disclose it to the alien would defeat this 
purpose. Moreover, the very nature of the decision 
he must make concerning what the foreign country is 
likely to do is a political issue into which the courts 
should not intrude. As was said in Chicago & South- 
ern Air Lines v. Waterman 8.8. Corp., 333 U.S. 103, 
111 * * *: ‘But even if courts could require full 
disclosure, the very nature of executive decisions as to 
foreign policy is political, not judicial.’ [Footnotes 
omitted.] 


Accord, as to the extra-record aspects of the Dolenz hold- 
ing, Jay v. Boyd, 351 U.S. 345, 354-5, 357-8 (1956) (sus- 
pension of deportation). 

The interpretation placed upon § 243(h) by the second 
Dolenz court, so far as it equates administrative disposi- 
tion with a foreign policy or political determination, 
squares with the sometimes forgotten principle that Fed- 
eral powers over aliens stem largely from inherent execu- 
tive and congressional authority in the conduct of foreign 
relations. Harisiades v. Shaughnessy, 342 U.S. 580, 588- 
9 (1952); Carlson v. Landon, 342 U.S. 524, 537 (1952); 
Fong Yue Ting v. United States, 149 U.S. 698, 713 (1893). 
In this respect, the second Dolenz case conforms § 243(h), 
as part of the municipal law of the United States, to 
international law, which ‘‘does not guarantee the individual 
a right to demand asylum in the country of potential refuge. 
The enjoyment of asylum is strictly dependent upon the 
discretion of the country of refuge, which means that this 
country alone, in the exercise of its competence, can termi- 
nate that asylum at will.”’ Garcra-Mora, InTerwaTionaL 
Law & Asytum As A Human Ricur 154 (1956). 
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B. Procedure Under § 243(h) 


As implied by the second Dolenz case, the hearing and 
decision requirements of the Administrative Procedure 
Act, 60 Stat. 237 (1946), 5 U.S.C. §§ 1001 e¢ seg. (1958), 
are inapplicable to proceedings under § 243(h). Sections 
5, 7, and 8 of the APA are geared only to cases of ‘‘adjudi- 
cation required by statute to be determined on the record 
after an agency hearing.’’? §5 (introductory clause), 5 
U.S.C. § 1004. The relevant statute, § 243(h), does not 
contain such a requirement. Cakmar v. Hoy, 265 F. 2d 59, 
62 (9th Cir. 1959) ; Chiu But Hao v. Barber, 222 F. 2d 821, 
822 (9th Cir.), vacated as moot, 350 U.S. 878 (1955) ; ac- 
cord, Brief for Appellant at 15. Nor is such a requirement 
imposed by the Constitution. United States ex rel. Kaloudis 
v. Shaughnessy, supra. Compare Wong Yang Sung v. 
McGrath, 339 U.S. 33 (1950). Thus, among other APA 
provisions that are inapplicable to § 243(h) are its injunc- 
tion against issuance of an order unless it is ‘‘supported 
by and in accordance with the reliable, probative, and sub- 
stantial evidence’’ (§ 7(¢), 5 U.S.C. § 1006(c)) ; its prohibi- 
tion against consideration of extra-record evidence (§ 7(d), 
5 U.S.C. § 1006(d)); and its requirement that all decisions 
include a statement of ‘‘findings and conclusions, as well 
as the reasons or basis therefor, upon all the material 
issues of fact, law or discretion presented on the record’’ 
(§ 8(b), 5 U.S.C. §1007(b)). Similarly inapplicable is the 
APA scope of review provision which requires a reviewing 
court to set aside agency action found to be ‘‘unsupported 
by substantial evidence,’”? for that too is geared to cases 
“‘subject to the requirements of sections 7 and 8 of this 
Act or otherwise reviewed on the record of an agency hear- 
ing provided by statute” (§10(e), 5 U.S.C. § 1009(e)). See 
Chao-Ling Wang v. Pilliod, 285 F. 2d 517 (7th Cir. 1960). 
Moreover, the introductory clause of §10, which modifies 
each and every subsection of § 10 including § 10(e), Capital 
Transit Co. v. United States, 97 F. Supp. 614, 619 n. 6 
(D.D.C. 1951) (Washington, Circuit Judge), contains an 
exception for agency action in so far as ‘‘agency action is 
by law committed to agency discretion”’; and § 243(h) ts 
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such a law. Cakmar v. Hoy, supra; Chiu But Hao v. 
Barber, supra. 

The measure of procedural rights accorded a § 243(h) 
applicant like appellant is therefore governed by whatever 
regulation appellee chooses to govern in the situation— 
with the sole qualification that the procedure adopted must 
be fundamentally fair. United States ex rel. Dolenz II v. 
Shaughnessy, supra. The regulation that governed this 
proceeding is such a regulation, and both appellant and 
appellee are bound by it. Vitarelli v. Seaton, 359 US. 
535 (1959); Service v. Dulles, 354 U.S. 363 (1957) ; Peters 
v. Hobby, 349 U.S. 331 (1955); Accardi v. Shaughnessy, 
347 U.S. 260 (1954). Title 8 C.F.R. § 243.3(b)(2) (Rev. 
1958), supra, p. 5, provides that a § 243(h) applicant ‘‘be 
requested, upon notice, to appear before a special inquiry 
officer for interrogation under oath’’; appellant appeared 
before a special inquiry officer and was interrogated under 
oath as to the factual basis underlying his fear of physical 
persecution. The regulation also provides that the appli- 
cant ‘‘may have present with him, at his own expense, 
during the interrogation, any attorney, etc.’’; appellant 
had an attorney present with him during the interrogation 
and, as a matter of fact, that attorney was permitted to 
conduct a good part of the interrogation. The regulation 
goes on to provide that the applicant ‘‘may submit any 
evidence in support of his claim which he believes should 
be considered by the special inquiry officer’; appellant 
here submitted evidence both testimonial and documentary, 
competent and incompetent; no proffer of evidence was 
refused by the special inquiry officer. 

That brings us to consider the unusual relationship be- 
tween the special inquiry officer and the regional commis- 
sioner established by the regulation—a relationship which 
appellant in his brief has misconstrued and which is essen- 
tial in appellee’s view to a proper understanding of the 
case. The regulation, supra, p. 5, provides that ‘‘The 
decision whether to withhold deportation and, if so, for 
what period of time shall be finally made by the regional 
commissioner upon consideration of all the evidence sub- 
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mitted by the alien and any other pertinent evidence or 
available information.’’ This provision makes clear that the 
regional commissioner, and not the special inquiry officer, 
is both the administrative fact-finder and final decision- 
maker. The special inquiry officer is given no authority in 
his own right to make any binding findings of fact or 
ultimate decision. He is a mere fact-gatherer. This 
scheme is to be contrasted with the more familiar roles 
played respectively by hearing examiner and agency under 
the APA. For under the APA, whenever a hearing exam- 
iner makes an initial decision and there is no appeal to the 
agency, ‘‘such decision shall without further proceedings 
then become the decision of the ageney’’ (§ 8(a), 5 U.S.C. 
§1007(a)). Thus, in APA hearings, the initial decision 
can and often does constitute the final agency decision. 
Under 8 C.F.R. § 243.3(b) (2), on the other hand, the ‘‘writ- 
ten memorandum of * * * findings and a recommendation”? 
required of the special inquiry officer can never constitute 
the final decision of the Attorney General—unless, of 
course, the regional commissioner chooses to adopt both 
the findings and the recommendation as his own. And 
while the transmission of the record and memorandum of 
findings and recommendation to the regional commis- 
sioner—which is required in every case—cannot for that 
reason be deemed an ‘‘appeal’’ to the agency in the APA 
sense, the regional commissioner, because he is the final 
fact-finder and decision-maker under the regulation, has 
all the powers he would have had he presided at the recep- 
tion of testimony and other evidence at the interrogation. 
Cf. APA, § 8(a), 5 U.S.C. § 1007(a), Sisto v. CAB, 86 U.S. 
App. D.C. 31, 35, 179 F. 2d 47 (1949). 

In this case, the decision of the Acting Regional Com- 
missioner (J.A. 58) did not adopt the recommended deci- 
sion of the special inquiry officer (J.A. 54-57), except for 
his ultimate recommendation that the application be denied. 
This is shown by the Acting Regional Commissioner’s 
recitals: ‘‘ After careful consideration of the entire record, 
including brief submitted by counsel, it is found that the 
pertinent evidence and available information does not 
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establish that the applicant will be subject to physical 
persecution if deported to Formosa’’ (J.A. 58). No ‘‘find- 
ing’’ of the special inquiry officer was adopted; hence at 
that point the latter’s ‘‘memorandum of findings and recom- 
mendation’’ passed out of the picture and the statutory 
“copinion”’ of the Attorney General now consists solely in 
the decision and order of the Acting Regional Commis- 
sioner. See Diminich v. Esperdy, 299 F. 2d 244, 248 (2d 
Cir. 1961), cert. denied, 30 L. Wrex 3317 (U.S. 1962). 

This regulatory scheme, and the practical operation of it 
as exemplified by this case, have been held to satisfy due 
process of law. Chao-Ling Wang v. Pilliod, 285 F. 2d 517, 
518-9 (7th Cir. 1960), and prior Seventh Circuit cases there 
cited; Namkung v. Boyd, 226 F. 2d 385, 388-9 (9th Cir. 
1955). The latter case arose under a predecessor regula- 
tion which did not authorize the special inquiry officer to 
proffer any recommended decision; the alien contended 
“‘the transmission of the hearing officer’s recommendation 
to the Assistant Commissioner constituted lack of due 
process’’; the court held, id. at 389: ‘“We see no merit in 
this contention. While it may be a temptation for the 
Commissioner to give undue weight to such a suggestion, 
we cannot assume that he did so. It is the general practice 
of hearing officers to summarize the evidence and suggest 
a decision, and we discern no lack of due process in this 
practice from the mere fact that the Attorney General’s 
regulations may be silent on the subject.’’ Now that the 
regulation is express on the subject, a fortiori no lack of 
due process is involved. 

And that takes us to the final observation we have con- 
cerning the procedure under the regulation. It is provided 
that the regional commissioner’s final decision ‘‘shall be 
* * * made * * * upon consideration of all the evidence 
submitted by the alien and any other pertinent evidence or 
available information’? [emphasis supplied]. The Acting 
Regional Commissioner in his final decision here, recited, 
in the language of the regulation: ‘‘ After careful considera- 
tion of the entire record, including brief submitted by 
counsel, it is found that the pertinent evidence and available 
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information, ete.’’ [emphasis supplied]. This recital makes 
abundantly clear that the Acting Regional Commissioner 
did go outside the record of the case as it had been con- 
stituted before the special inquiry officer—contrary to 
appellant’s conclusion (Br. at 9,16). This was permissible. 
Diminich v. Esperdy, supra; Namkung v. Boyd, 226 F. 2d 
385, 388 (9th Cir. 1955) ; United States ex rel. Leong Choy 
Moon v. Shaughnessy, 218 F. 2d 316 (2d Cir. 1954) ; United 
States ex rel. Dolenz II v. Shaughnessy, supra; United 
States ex rel. Ratkovic v. Esperdy, 185 F. Supp. 806, 807 
(S.D.N.Y. 1960) ; Granado Almeida v. Murff, 159 F. Supp. 
484, 486 (S.D.N.Y. 1958) ; cf. Jay v. Boyd, supra (suspen- 
sion of deportation). 
Ir 

APPELLANT'S EVIDENCE WAS NOT SO REASONABLE, SUB- 

STANTIAL, AND PROBATIVE THAT THE DECISION OF THE 

ACTING REGIONAL COMMISSIONER TO DENY WITHHOLD- 


ING OF DEPORTATION AMOUNTS TO A FAILURE TO 
CONSIDER THE EVIDENCE 


The Attorney General’s discretion—or more accurately, 


that of his delegate—under § 243(h) must of course be 
exercised. Accardi v. Shaughnessy, supra; Lim Fong v. 
Brownell, 94 U.S. App. D.C. 323, 215 F. 2d 683 (1954); 
Cakmar v. Hoy, supra, 265 F. 2d at 61. The courts will 
therefore review at least to the extent of determining 
whether there has been a total refusal to consider the evi- 
dence. E.g., United States ex rel. Leong Choy Moon v. 
Shaughnessy, 218 F. 2d 316, 318 (2d Cir. 1954); United 
States ex rel. Dolenz II v. Shaughnessy, supra, 206 F. 2d at 
394; cf. United States ex rel. Paschalidis v. District Direc- 
tor, 143 F. Supp. 310 (S.D.N.Y. 1956). Unfair considera- 
tion of the application is not proven, however, merely by 
asserting that a finding may be ‘‘wrong’’; the error must 
be so flagrant as to amount to a ‘‘wilful disregard of the 
evidence to the contrary.’’ United States ex rel. Tisi v. 
Tod, 264 U.S. 131, 134 (1924). This is virtually the theory 
of appellant’s case for judicial reversal (Br. at i, 8, 14), 
and the sole bone of contention which appellee concedes is 
properly before the Court. 
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The Acting Regional Commissioner found ‘‘that the 
pertinent evidence and available information does not 
establish that the applicant will be subject to physical 
persecution if deported to Formosa”? (J.A. 58). Putting 
aside for the moment whatever ‘‘available information”’ 
the Acting Regional Commissioner may have noticed from 
sources outside the administrative record, appellee sub- 
mits that appellant’s evidence taken alone does not in- 
eluctably compel a sane, rational decision-maker to reach 
an ‘opinion’? that appellant would be subject to physical 
persecution if he were now (meaning at the time of de- 
cision) to be deported to Formosa. Appellant’s conclusion 
that his evidence was ‘‘voluminous, substantial, and uncon- 
tradicted’’ (Br. at i) begs the whole question. Rationally, 
the Acting Regional Commissioner could have regarded 
appellant’s evidence as incredible, scanty, insubstantial, and 
uncorroborated. 


A. The Acting Regional Commissioner Rationally Could Have 
Disregarded Appellant’s Testimony as Incredible 


Appellant did not enter the United States as a political 
refugee; he came here not as one of ‘‘your tired, your poor, 
your huddled masses yearning to breathe free.’? He ar- 
rived in the United States as an accredited military official 
of a friendly foreign nation for the purpose of receiving 
advanced military training, presumably under some mili- 
tary assistance pact between the Republic of China and the 
United States. He admitted to having no prior record of 
dissent, overt or clandestine, from the policies and practices 
of his own government; indeed, he was a long-time mem- 
ber of the ruling party and served his government faithfully 
because that was his job and his duty and his career. 

Asked why he had suddenly found it necessary to pass 
unfavorable comments against his government while in the 
United States, appellant twice answered, ‘‘Because we had 
a new political officer here’? (J.A. 17), ‘‘a new political 
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officer [was] watching us in this country’’ (J.A. 18). 
That, of course, was a good reason for appellant not to have 
made the unfavorable comments he made (if, indeed, he 
made them)—unless perhaps appellant’s motive for doing 
so was to erect a mala fide foundation for staying in the 
United States, in which event the motive behind his § 243(h) 
application itself would be suspect on the same ground. 
The Major Chin episode also is inherently incredible. Ac- 
cording to appellant’s story, he intercepted a letter to 
Major Chin from ‘‘the political department’’ which ordered 
Major Chin to watch appellant closely and be sure to take 
him back to Formosa ‘‘for severe punishment’’ (J.A. 13). 
If this story were true, appellant had all the reason in the 
world to retain the letter—Major Chin would have been 
none the wiser—and use it as a basis for a bona fide claim 
to asylum. Yet appellant’s testimony was that he returned 
the letter to Major Chin. If this were true, appellant’s 
action was the epitome of folly; for by doing so, appellant 
put Major Chin on notice to watch appellant and bring him 
back to Formosa; and—since appellant’s testimony did 
not reveal how he managed to open the letter yet return 
it to Major Chin without giving away the fact of inter- 
ception—appellant, if he is to be believed, also made sure 
that Major Chin knew that appellant knew that Major Chin 
had been ordered to watch appellant closely and bring him 
back to Formosa. But appellant after all had to have a 
reason for his inability to produce the letter at the inter- 
rogation; to have destroyed it after having intercepted it 
would be even less credible than having returned it to 
Major Chin, and so the story had to be that he returned 
it—without first copying it. The Acting Regional Com- 
missioner need not have given this testimony any credence. 

The fact of appellant’s having criticized the Chiang 


10 That these answers cannot be attributed to any language difficulties is 
shown by the fact that a Chinese interpreter, versed in the appropriate dialect, 
was present at the interrogation (J.A. 8). Appellant had also studied elec- 
trical engineernig at the City College of San Francisco for three years, and 
it may be assumed that the official language of instruction in electrical 
engineering at that institution is not Mandarin Chinese. 
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government while in the United States is wholly uncor- 
roborated by competent evidence. Appellant produced a 
letter from a Major Joseph H. Carter (see supra, p. 12, 
n. 6) which, assuming its genuineness, is unadulterated 
hearsay as to the truth of the assertions therein made— 
because the extra-tribunal assertions when made were 
not subject to cross-examination."" In Bridges v. Wixon, 
326 U.S. 135 (1945), the Supreme Court set aside an order 
of deportation based in part upon testimony as to extra- 
tribunal statements not subject to cross-examination when 
made, which statements were used by the administrative 
trier as affirmative, substantive evidence; and this result 
obtained even though the extra-tribunal declarant, one 
O’Neil, was the very witness who testified as to his own 
prior statements and thus at least was subject to cross- 
examination on them afterwards; though the adversary 
could not strike when the proverbial iron was hot, at least 
he could strike, but the Supreme Court ruled the evidence 
incompetent anyway. In this case, worse than in Bridges, 
the extra-tribunal declarant Carter was never subject to 
cross-examination by the Service. Moreover, the circum- 
stances under which the letter was written are suspect. 
The letter was dated one week after the final order and 
warrant of deportation against appellant had issued; ap- 
pellant did not submit for the record his own letter to which 


11 Appellant may not here resort to the rule that unobjected-to hearsay is 
to receive its full probative value as if it were in law admissible, Spiller 
v. Atchison, T. § SF. By., 253 U.S. 117, 130 (1920); Rowland v. St. Louis 
¢ S.F. B.R., 244 U.S. 106, 108 (1917); Diae v. United States, 223 U.S. 442, 
450 (1912); Chew v. United States, —— U.S. App. D.C. ——, 299 F.24 —— 
(1962), This is because at the special inquiry officer’s interrogation, no 
Service officer is present as an adversary to lodge an objection. The special 
inquiry officer himself is at a distinct practical disadvantage to make any 
rulings on competency and admissibility, inasmuch as the alien is entitled 
under the regulation to submit all the evidence he has; and no doubt, were 
any of it excluded, judicial review would be sought on the ground he had 
been denied a fair opportunity to present his case. Where, as here, the 
tribunal is not bound by technical rules of evidence, the special inquiry 
officer should not exclude any proffer; but this does not mean that the 
final fact-finder, the regional commissioner, should attach probative value to 
every piece of evidence where such evidence is incompetent even by common- 
vense standards. 
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Carter’s was in reply; and the letter itself bears internal 
witness that its contents were as asked for by appellant. 
It is also significant that Major Carter’s statements did not 
take another form. Appellant could easily have requested 
Major Carter to submit them in the form of an affidavit to 
the Service; but that would have exposed Major Carter to 
risks of prosecution for perjury or under 18 U.S.C. § 1001 
(1958), which the letter to appellant did not. Nothing about 
the letter made it reliable.’* 

In short, then, appellant’s testimony that he criticized 
the Chiang regime while in the United States stands alone, 
uncorroborated by competent and reliable evidence. If 
appellant’s testimony were true, such criticism was ex- 
pressed at a time when appellant fully intended to return 
to Formosa yet knew that a ‘‘political officer’? was watch- 
ing him—in which event appellant either displayed a degree 
of foolishness not to be expected of a person of his back- 
ground and intelligence, or did'so for the mala fide purpose 
of building up a case to stay in the United States. If the 
latter, the Acting Regional Commissioner could have con- 
cluded not only that appellant’s professed opposition to 
Chiang was initially adopted out of convenience rather than 
sincere belief, but also in consequence that appellant’s testi- 
mony at the interrogation itself was motivated by consider- 
ations of convenience—his desire to stay in the United 
States—rather than deep conviction. On the other hand, 
had the Acting Regional Commissioner disbelieved appel- 
lant’s whole story—which on the record he reasonably could 
have done—then appellant had no case for relief at all. 


12 Appellee points out, too, that appellant’s case is all the weaker under a 
species of the ‘‘missing witness’’ rule. According to his own story, he had 
criticized the Chiang regime in the presence of more than one American 
officer, the names of whom would be peculiarly available to him, not appellee. 
Yet not one witness other than Carter was heard from in any form. If, as 
claimed by appellant, this proceeding is virtually a life-or-death matter for 
him, his failure to seek out and produce evidence from other alleged witnesses 
warrants an inference either that they do not exist, or, if they do, that they 
could not support appellant’s story. 
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B. The Acting Regional Commissioner Rationally Need Not 
Have Accepted Appellant’s Testimony and His Other Evi- 
dence Relating to Past Conditions on Formosa as Probative 
of the Likelihood Appellant Would be Physically Per- 
secuted if Deported There Now 


Appellant entered the United States in October of 1954, 
which signifies his lack of first-hand knowledge of condi- 
tions on Formosa as they existed in April of 1959 when 
the § 243(h) interrogation was held. Dr. Wu, whose own 
interrogation and articles were submitted for the record, 
was last in Formosa in May of 1953, and his articles were 
dated in August of 1954. Adlai Stevenson’s article was 
written in 1953 after his earlier travels to Formosa, among 
other places. All the evidence, therefore, was addressed 
to conditions as they existed on Formosa five years or more 
before appellant applied for withholding his deportation 
to Formosa. 

This is of crucial significance. Section 243(h), in terms, 
does not authorize the Attorney General to grant a deport- 
able alien in the United States permanent refuge or asylum 
or change in status: withholding of deportation is avail- 
able only ‘‘for such period of time as he [the Attorney 
General] deems to be necessary for such reason,’’ 2.e€., to 
harbor the alien from physical persecution in the country 
of deportation. It has therefore been recognized that first- 
hand evidence of contemporary conditions in the country 
of deportation is of prime importance under § 243(h), with- 
out which an application may warrant denial. See United 
States ex rel. Paschalidis v. District Director, 143 F. Supp. 
310 (S.D.N.Y. 1956). Indeed, this recognition lies at the 
heart of the courts’ sanctioning the Attorney General’s 
recourse to extra-record information from sources obviously 
inaccessible to the alien himself. See United States ez rel. 
Dolenz II v. Shaughnessy, supra. 

It is extremely telling, then, that appellant, in a proceed- 
ing which, by his hypothesis, is concerned with life-or-death 
issues, submitted for the record such stale evidence. This 
is all the more surprising when it is common knowledge 
that articles are written and reported speeches are made 
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about Formosa quite frequently in the United States, which 
both praise and condemn the Chiang government, its domes- 
tie rule, and our relations with it. Such articles and 
speeches, or at least those published more or less contempo- 
raneously with appellant’s application for relief, and based 
on first- or second-hand sources respecting current condi- 
tions in Formosa, could readily have been produced by ap- 
pellant as evidence—assuming that the proceeding was of 
importance to him and hence warranted the effort. Also 
of some import is the fact that appellant attended school— 
and presumably lives—in San Francisco, the locus of the 
largest Chinese community in the United States and a 
major port for Oriental commerce, and hence a place in 
which one might expect to find—if the effort were made— 
Chinese and other persons having fresh and first-hand 
knowledge of conditions in Formosa and who might be 
willing to testify about them, in secret if necessary, without 
fear of penalty or reprisal. No such evidence or testimony 
was submitted here. 

Even the evidence that was submitted was weak and un- 
convincing. Appellant’s testimony of what had happened 
to other airmen in earlier days (not pinpointed as to exact 
date) was to a large extent hyperbolic hearsay—‘‘No one 
ever heard from him’’ (J.A. 12)—and consistent, equally 
with the inference of tyranny that appellant sought to draw 
from it, with an inference that Formosa, with its territory 
within range of its enemy’s shore batteries on the main- 
land, meted out drumhead justice of a sort not unknown in 
American history, to preserve military order and discipline 
in a time of national crisis. Appellant’s reference to the 
imprisonment of two civilian critics of the regime is tem- 
pered by his acknowledgment they had recently been 
released, which, if it proves they had been unjustly im- 
prisoned in the first place, is also consistent with a con- 
clusion that they had been released pursuant to an amnesty 
which now might also affect appellant. Such evidence as 
this is open to inferences, speculative perhaps, which can 
cut either way; and it does not amount to a failure to con- 
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sider the evidence for the Acting Regional Commissioner 
to have refused to speculate in appellant’s favor. 

Dr. Wu’s interrogation, apart from its staleness, is 
unconvincing from this standpoint: The Acting Regional 
Commissioner might have found it difficult to attach much 
probative weight to the critique of a person who for twenty- 
five or more years had been up to his ears in the same 
regime now condemned by him, and who had broken with 
the regime in the course of one of those ‘‘palace intrigues”’ 
Adlai Stevenson referred to in his article. Realism re- 
quires discounting evidence so obviously subject to taint 
by political motivation. See United States ex rel. Pascha- 
lidis v. District Director, supra, 143 F. Supp. at 313. Dr. 
Wu’s allegations have already been judicially indicated to 
be not so inherently convincing that failure to act on them 
bespeaks unfair consideration. See Chao-Ling Wang v. 
Pilliod, 285 F. 24 517 (7th Cir. 1960); Cheng Fu Sheng v. 
Barber, 269 F. 2d 497, 500 (9th Cir. 1959) (Bazelon, J.). 


C. That Appellant May Have a “Fear of Persecution” Does 
Not Require Withholding His Deportation 

Appellant relies on Cheng Fu Sheng v. Barber, supra, for 
the proposition that where, as in that case, evidence of the 
same tenor as that introduced here was held ‘‘sufficient to 
establish a rational basis for a ‘fear of persecution’ in 
Formosa,’’ the same evidence ‘‘should suffice, especially 
where there is no contradictory evidence, to establish a 
prima facie case that the appellant would be subject to 
physical persecution in Formosa’ (Br. at 11). Contra, 
Chao-Ling Wang v. Pilliod, 285 F. 2d 517 (7th Cir. 1960), 
where Dr. Wu’s interrogation was in evidence and the 
Service introduced no evidence. But even the Cheng Fu 
Sheng v. Barber case does not help appellant. That case 
arose under §6 of the Refuge Relief Act of 1953, 67 Stat. 
403, as amended 50 U.S.C. App. §1971d, set forth at 269 
F. 2d at 498-9, n. 2, which in terms is geared to ‘‘fear of 
persecution,”"—as the court held, a subjective standard. 
The court remarked that § 6 
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stands in sharp contrast to section 243(h) of the Immi- 
gration and Nationality Act of 1952, wherein the At- 
torney General is ‘authorized’ to withhold deportation 
when ‘in his opinion the alien would be subject to 
physical persecution.’ [Emphasis supplied.] It has 
been held that this latter provision necessarily vests 
broad discretion in the Attorney General and that his 
decision involves a ‘political issue into which the courts 
should not intrude.’ United States ex rel. Dolenz v. 
Shaughnessy, 2 Cir., 1953, 206 F. 2d 392, 395° * * 


269 F. 2d at 499-500. Thus the test under § 243(h) is not 
the subjective test of ‘‘fear of persecution’; the test is 
whether the objective facts said by the alien to support his 
fear, plus other information available to the Attorney Gen- 
eral’s delegate, compel his ‘‘opinion’’ that the alien ‘‘would 
be subject to physical persecution.”? Though the analogy 
may not be perfect, self-defense is not available on the 
basis of a subjective fear of bodily injury; the objective 
facts and circumstances must be such as to make the fear 
a reasonable one before the defense can be asserted. E.g., 


Jackson v. United States, 48 App. D.C. 272, 277 (1919); 
Sacrint v. United States, 38 App. D.C. 371, 378 (1912). 


D. Appellant’s Application Received Fair Consideration 


Even under the prior law, § 20(a) of the 1917 Immigra- 
tion Act as amended by the 1950 Internal Security Act, fair 
consideration was held afforded where, as here, the appli- 
cant’s evidence was ‘“weak and unconvincing,’’ and where 
the court observed: ‘‘It is true that there was no inde- 
pendent adverse evidence presented. But I do not read the 
statute as requiring the presentation of adverse evidence in 
the absence of which the Attorney General is obliged to 
rule in the alien’s favor.’ United States ex rel. Doleng I. 
v. Shaughnessy, 107 F. Supp. 611, 613 (S.D.N.Y.), aff'd, 
200 F. 2d 288 (2d Cir. 1952), cert. denied, 345 U.S. 928 
(1953). The interest of the applicant himself is inevitably 
deep, so his testimony might reasonably be discounted 
absent other compelling evidence. United States ex rel. 
Paschalidis v. District Director, supra, 143 F. Supp. at 313. 
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Disbelief of the applicant’s story does not amount to un- 
fairness or arbitrariness. Dabrowski v. Holland, 259 F. 2d 
449 (3d Cir. 1958). And so may the trier reject the infer- 
ences from the basic facts that the applicant seeks to have 
him draw. Civadelic v. Bouchard, 185 F. Supp. 439 (D.N.J. 
1960) ; Dunat v. Holland, 183 F. Supp. 349 (E.D.Pa. 1960), 
reversed and remanded on other grounds sub nom. Dunat 
v. Hurney, 297 F. 2d 744 (3d Cir. 1961), on reargument id. 
at 753 (1962); Sunjka v. Esperdy, 182 F. Supp. 599 (S.D. 
N.Y. 1960), appeal dismissed, 2d Cir., April 12, 1960, cert. 
denied sub nom. Roncevich v. Esperdy, 364 U.S. 815 (1960). 

Thus without regard to ‘‘other available information’ 
that the Acting Regional Commissioner may have con- 
sidered, on appellant’s evidence alone the administrative 
decision here cannot be said to have been so irrational that 
the denial of relief may be deemed a ‘‘wilful disregard of 
the evidence to the contrary.’’? United States ex rel. Tisi 
v. Tod, 264 U.S. 131, 134 (1924). And it is not open to 
speculation whether the ‘‘other available information’ in 
the Government’s possession ‘‘might show appellant’s pros- 


pects * * * to be even worse than he thought * * *.’? Dimi- 
nich v. Esperdy, 299 F. 2d 244, 248 (2d Cir. 1961), cert. de- 
nied, 30 L. WEEK 3317 (U.S. 1962). 
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ALL OTHER POINTS RAISED BY APPELLANT ARE NOT 
PROPERLY BEFORE THIS COURT 

It is a fundamental postulate of administrative law that 
reviewing courts are not required to, and usually will not, 
consider points not raised before an administrative agency. 
See, e.g., FPC v. Colorado Interstate Gas Co., 348 U.S. 493, 
497-501 (1955); NLRB v. Seven-Up Bottling Co., 344 US. 
344, 350 (1953) ; United States v. Capital Transit Co., 338 
U.S. 286, 291 (1949); Adams v. Mills, 286 U.S. 397, 416-7 
(1932) ; Blair v. Oesterlein Machine Co., 275 US. 220, 225 
(1927) ; Street v. FPC, 107 U.S. App. D.C. 327, 277 F. 2d 
357 (1960) ; Wallach v. SEC, 93 U.S. App. D.C. 41, 42, 206 
F. 2d 486 (1953) ; Seaboard & W. Airlines, Inc. v. CAB, 87 
U.S. App. D.C. 78, 183 F. 2d 975 (1950). ‘‘Simple fairness 
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to whose who are engaged in the tasks of administration, 
and to litigants, requires as a general rule that courts 
should not topple over administrative decisions unless the 
administrative body not only has erred but has erred 
against objection made at the time appropriate under its 
practice.’’? United States v. L. A. Tucker Truck Lines, Inc., 
344 U.S. 33, 37 (1952). ‘‘A reviewing court usurps the 
agency’s function when it sets aside the administrative 
determination upon a ground not heretofore presented 
** 7? Unemployment Comm’n v. Aragon, 329 U.S. 148, 
155 (1946). 

On similar policy grounds, an appellate court will not 
ordinarily consider an issue not presented to and passed on 
in the trial court—at least, in a civil case. See, e.g. Stouper 
v. Jones, 109 U.S. App. D.C. 106, 284 F. 2d 240 (1960); 
Leedom v. International Brotherhood of Electrical W’k’rs, 
Local 108, AFL-CIO, 107 U.S. App. D.C. 357, 364, 278 F. 2d 
237 (1960); Hardy v. Northwestern Federal Savings & 
Loan Ass’n, 102 U.S. App. D.C. 371, 254 F. 2d 70 (1957); 
American Air Export € Import Co. v. O'Neill, 95 U.S. App. 
D.C. 274, 221 F. 2d 829 (1954); Keyes v. Madsen, 86 U.S. 
App. D.C. 24, 26, 199 F. 2d 40 (1949), cert. denied, 399 U.S. 
928 (1950). 

Both of these rules—that requiring litigants to raise their 
points before an administrative agency, and that requiring 
them also to confine judicial appeals to error of the lower 
court on issues there adjudicated—are subject to relaxation 
only in exceptional cases. Hormel v. Helvering, 312 U.S. 
552, 557 (1941); Blair v. Oesterlein Machine Co., supra; 
Duignan v. United States, 274 U.S. 195, 200 (1927) ; Stouper 
v. Jones, supra, 109 U.S. App. D.C. at 109-110 (concurring 
opinion) ; cf. Madison v. Phillips, 103 U.S. App. D.C. 11, 
254 F, 2d 348 (1958). No exception is made, however, even 
for a point of constitutional dimension that is urged as an 
afterthought. United States ex rel. Vatjauer v. Comm’r, 
273 U.S. 103, 113 (1927). 

In this case, all points urged by appellant other than 
those already discussed are not properly before this Court, 
such points having been presented before neither the 
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Acting Regional Commissioner at the administrative level 
nor the District Court at the judicial. And far from there 
being any extraordinary circumstances which would war- 
rant their being considered for the first time on appeal, if 
anything, there are circumstances warranting application 
of the usual rules with extraordinary rigidity. 


A. The Special Inquiry Officer’s Reference in His Recommended 
Decision to the Cases of Cheng Fu Sheng and Lin Fu Mei 


Appellant (Br. at 11-13) excoriates the special inquiry 
officer for proceeding in his recommended decision upon the 
assumption that ‘‘this case is quite similar to those of Lin 
Fu Mei * * * and Cheng Fu Sheng * * * in which I recom- 
mended that the withholding of deportation to Formosa be 
denied’? (J.A. 57). Appellant had ample opportunity, in 
his written representations to the Acting Regional Com- 
missioner, to attack that assumption if he thought it erro- 
neous. His counsel did not do so (see Brief, Original 
Record on Appeal, not printed in Joint Appendix). It is 
obvious why he did not do so. At the interrogation before 
the special inquiry officer, appellant’s counsel, in moving 
that the special inquiry officer consider portions of the 
administrative record in the other cases, represented, ‘‘Mr. 
Sipkin, there are two other cases before this Service, the 
case of Lin Fu Mei * * * and Cheng Fu Sheng, * * * with 
essentially similar facts as we have, I believe, in this case 
today’’ (J.A. 20) [emphasis supplied]. Thus appellant’s 
counsel himself was the inspiration for the special inquiry 
officer’s belief that the cases were ‘“‘similar.’? That belief 
went unchallenged before both the Acting Regional Com- 
missioner and the District Court. It is therefore not open 
to question now. 

At all events, the objection is ill-founded, for two reasons: 


1. As shown above, supra, pp. 30-31, the Acting Re- 
gional Commissioner was the final fact-finder and decision- 
maker. Nowhere in his decision did he adopt any ‘‘finding”’ 
of the special inquiry officer, much less the special inquiry 
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officer’s recited comparison between this and the other two 
cases (J.A. 58). ‘‘Even if the Special Inquiry Officer erred 
as appellant contends, the * * * Regional Commissioner 
need not have shared the error.’? Diminich v. Esperdy, 
supra, 299 F. 2d at 248. 


2. On the merits, appellant contends that ‘‘The adminis- 
trative finding [which is already an erroneous legal assump- 
tion] that appellant’s case is ‘quite similar’ [as appellant’s 
own counsel had suggested] to that of Cheng Fu Sheng 
and Lin Fu Mei suggests in its ambiguity that the Special 
Inquiry Officer assimilated the appellant, who had resigned 
from the Chinese Nationalist Air Force [another doubtful 
legal conclusion], to the status of persons who had de- 
serted’”’ (Br. at 13). Translated, this contention says the 
special inquiry officer wrongfully treated appellant as a 
deserter; appellant says he ‘‘resigned.’? But if he really 
“‘resigned’’, error if any in treating him as a deserter was 
harmless, since appellant himself did not believe he was 
going to be physically persecuted merely because he had 
“‘resigned’’; his claim of physical persecution rested on his 
having allegedly made unfavorable comments about For- 
mosa (J.A. 16-17, 18). 

On the other hand, if, as seems more likely, appellant is 
a deserter (see supra, p. 8), the special inquiry officer 
was correct in assuming his case was ‘‘quite similar’’ to 
those of Cheng Fu Sheng and Lin Fu Mei; indeed, had he 
said the cases were ‘‘identical’’ he would have been more 
accurate. But appellant never claimed to be, and did not 
really know whether he was, a deserter, and in any event 
based his physical persecution case on other grounds. The 
Acting Regional Commissioner might well have found, 
from extra-record information, that appellant was con- 
sidered a deserter by his own government; but in that case, 
the Acting Regional Commissioner might have followed 
the law of several circuits which is to the effect that punish- 
ment for military or maritime desertion pursuant to the 
judgment of a duly-constituted tribunal under the municipal 
law of the country of deportation does not constitute 
‘physical persecution’? within the meaning of § 243(h). 
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Blazina v. Bouchard, 286 F. 2d 507, 511 (3d Cir.), cert. 
denied, 366 U.S. 950 (1961); Chao-Ling Wang v. Pilliod, 
supra; United States ex rel. Miletic v. District Director, 108 
F. Supp. 719 (S.D.N.Y. 1952) (under predecessor statute) ; 
United States ex rel. Camezon v. District Director, 105 F. 
Supp. 32 (S.D.N-Y. 1952) (same). As can be seen from the 
Chao-Ling Wang case, and also from Cheng Fu Sheng v. 
Barber, 269 F. 2d 497, 500 (9th Cir. 1959), the Service has 
been officially advised by the Republic of China that the 
maximum penalty for desertion under the Chinese military 
code is three years’ imprisonment, which happens to be the 
same as the peacetime penalty in the United States for 
ordinary desertion terminated by apprehension (see 
Manvat For Covrrs-Martiuat, Untrep States, 1951, p. 220 
7127c) and is thus ‘‘reconcilable with generally recognized 
concepts of justice,’’ Blazina v. Bouchard, supra, 286 F. 
2d at 511. 


B. The Acting Regional Commissioner’s Recourse to 
Extra-record Information 


The applicable regulation, 8 C.F.R. § 243.3(b) (2), supra, 
p. 5, requires that the regional commissioner’s final deci- 
sion be made ‘‘upon consideration of all the evidence sub- 
mitted by the alien and any other pertinent evidence or 
available information.’’ As of August 4, 1959, when the Act- 
ing Regional Commissioner’s decision issued (J.A. 58), 
appellant had knowledge, from the recital in the decision, 
that that official had relied upon ‘“‘the pertinent evidence 
and available information.’’ Yet the complaint in the Dis- 
trict Court (J.A. 2-5) made no allegation that such method 
of decision, pursuant to the regulation, was invalid for any 
reason; and after appellee had filed a motion for summary 
judgment, a supporting memorandum, and a statement of 
facts as to which there was no genuine issue (in which 
appellee pointed out that the Acting Regional Commis- 
sioner had relied on extra-record information), still appel- 
lant did not urge the procedure to have been defective on 
any ground. Now, on appeal, appellant persists in con- 
tending that the Acting Regional Commissioner did not 
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rely on extra-record information (Br. at 9)—which is 
demonstrably erroneous (J.A. 58); and he adds, for the 
first time on appeal, that the Acting Regional Commissioner 
could not have relied on extra-record information because 
a certain Operations Instruction prohibited it (Br. at 16 
n. 2, 17)—which is like saying that because the Fourth 
Amendment prohibits unreasonable searches and seizures, 
police officers do not conduct any,—in short, a complete non- 
sequitur. At any rate, appellant’s theory of this branch of 
the case, asserted for the first time on appeal, is that if the 
Acting Regional Commissioner relied on extra-record 
information in reaching his final decision, such action ex- 
ceeded his authority under the Operations Instructions— 
as the citation to Vitarelli v. Seaton (Br. at 16 n. 2) implies 
—and the action must be set aside on that ground. This 
entire theory is premised upon a legal conclusion that the 
Operations Instructions have the force of law, may be 
judicially noticed, bind the decision-maker, and erect a 
standard of conduct failing obedience to which the action is 
to be voided. All of these underlying premises—and there- 
fore the entire theory behind the point—are without legal 
merit, 


1. What are the Operations Instructions? Pursuant to 
§3(a) of the Administrative Procedure Act (5 US.C. 
§ 1002(a)), the Immigration and Naturalization Service 
has published its Statement of Organization in the Federal 
Register, 19 Fev. Rzc. 8071 (December 8, 1954), of which 
this Court may, indeed must, take judicial notice. Federal 
Register Act, ch. 417, § 7, 49 Stat. 500, 502 (1935), 44 U.S.C. 
§ 807 (1958), Federal Crop Ins. Co. v. Merrill, 332 U.S. 380, 
384-5 (1947). Section 1.74 of the Statement of Organiza- 
tion provides as follows: 


Sec. 1.74. Intra-Service manuals and instructions. 


Manuals and internal instructions are prepared 
solely for the guidance of the Immigration and Nat- 
uralization Service and the contents of such manuals 
and instructions are not published, opened to public 
inspection, or made available to the public in any way 
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except in unusual cases in which the Commissioner 
specifically authorizes the furnishing of an excerpt 
from such manuals or instructions. 


That the Operations Instructions are not published or 
otherwise made available to the public permits a prelimi- 
nary inference that they are not intended to have ‘‘general 
applicability and legal effect’’ but ‘‘merely to regulate * * * 
internal administration.’’ United States v. Birnbaum, 55 
F. Supp. 356, 357 (S.D.N.Y. 1944). That inference is 
solidified into plain fact by § 1.74 itself, immediately supra, 
which says that the instructions ‘‘are prepared solely for 
the guidance”’ of the Service. 

That the Operations Instructions need not be published 
—-specifically, need not be published in the Federal Register 
—is demonstrable from several ways of approach. First, 
§3(a) of the APA exempts from the publication require- 
ment ‘‘any matter relating solely to the internal manage- 
ment of an agency’”’ (5 U.S.C. §1002(a)). The last sen- 
tence of §3(a) gives meaning to the exemption. ‘‘No 
person shall in any manner be required to resort to organi- 
zation or procedure not published”? (5 U.S.C. § 1002(a)). 
The Operations Instructions fall within the exemption for 
the same reasons as the internal procedures involved in 
T.8.C. Motor Freight Lines, Inc. v. United States, 186 F. 
Supp. 777 (S.D.Tex. 1960), aff’d sub nom. Herrin Transp. 
Co. v. United States, 366 U.S. 419 (1961), of which the court 
said, 186 F. Supp. at 786: 


* * * Obviously the procedure is solely a matter of 
internal procedure within the Commission. It does not 
purport to inform parties of the procedure which is 
to be taken for the presentation of matters to the Com- 
mission. It is not designed for the guidance of the 
public because it in no way affects any steps which 
interested parties must take or not take to obtain, or 
review, action by the Commission. As the court in 
Foreman & Clark, Inc. v. NURB, 215 F. 2d 396, 410 
(9th Cir.), cert. denied, 348 U.S. 887 (1954), stated: 
‘The clear purpose of Section 3(a) * * * is to provide 
a shield for a petitioner before * * * [an] agency, to 
protect him from being penalized for failing to resort 
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to unpublished methods of procedure. It is not a 
sword by which a petitioner can strike down the 
agency’s order on the ground that the agency has not 
authorized itself to issue that type of order, by publish- 
ing a statement in the Federal Register!’ 


Thus an agency may fix its own policy for its own action 
without publication. The requirement of § 3(a) for publica- 
tion of ‘‘statements of general policy * * * for the guidance 
of the public,’’ said one court, refers to ‘‘a governmental 
plan * * * which the public is required to obey or with 
which it is to avoid conflict.””| Brownell v. Schering Corp., 
129 F. Supp. 879, 905 (D.N.J. 1955), aff’d, 228 F. 2d 624 
(3d Cir. 1956). Accord, Federal Broadcasting System v. 
FCC, 96 U.S. App. D.C. 260, 267-8, 225 F. 2d 560, cert. de- 
nied, 350 U.S. 923 (1955). The Operations Instructions 
here involved, being ‘“prepared solely for the guidance of”? 
the Service, clearly constitute a ‘‘matter relating solely to 
the internal management of an agency,’’ is by definition 
‘‘not designed for the guidance of the public,’’ and in no 
way affects the procedure to which § 243(h) applicants 
must resort or else be penalized for not doing so. See also 
Cafeteria Workers v. McElroy, 109 U.S. App. D.C. 39, 45, 
284 F. 2d 173 (1960), aff’d, 367 U.S. 866 (1961). 

Secondly, the Federal Register Act itself requires publi- 
cation of only those regulations which have ‘‘general ap- 
plicability and legal effect.’’ §5(a), 49 Stat. 501, 44 U.S.C. 
§ 305(a) (1958). This very terminology has been defined 
by regulation, 1 C.F.R. § 1.32’ (Rev. 1961): 


Every document, issued under proper authority, pre- 
scribing a penalty or a course of conduct, conferring 
a right, privilege, authority or immunity, or imposing 
an obligation, and relevant or applicable to the general 
public, the members of a class or the persons of a 
locality, as distinguished from named individuals or 
organizations, is hereby determined to have general 
applicability and legal effect. 


The Operations Instructions do not meet this definition. 
If, arguendo, they may be said to prescribe a course of con- 
duct or confer authority or impose an obligation (they do 
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not of course prescribe a penalty or confer a right, privi- 
lege, or immunity), they do so only for officials of the 
Service itself, and hence cannot be ‘‘relevant or applicable 
to the general public.’’ 

And thirdly, § 4 of the Administrative Procedure Act (5 
U.S.C. § 1003) exempts from the publication requirement 
such rules ‘‘to the extent there is involved (1) * * * any 
foreign affairs function of the United States * * * *.?? In- 
structions adopted by the Immigration and Naturalization 
Service regarding the extent to which, and circumstances 
in which, Service officers may resort to intra-governmental 
intelligence reports on conditions in foreign countries in 
connection with decisions under §243(h) (and other sec- 
tions of the Immigration and Nationality Act) surely in- 
volve a ‘‘foreign affairs function of the United States.’? 
United States ex rel. Dolenz II v. Shaughnessy, supra. 
‘*(T]he very nature of the decision [they] must make con- 
cerning what the foreign country is likely to do is a political 
issue * * *.”? Jd., 206 F. 2d at 395. 


2. Thus the Operations Instructions are not, and need 
not be, published in the Federal Register, and in fact are 
not officially published—in the sense of being made known 
to the general public—in any form. This distinguishes 
them from the Federal Register regulations involved in 
Peters v. Hobby, 349 U.S. 381, 336 n. 3, 340-1 nn. 7-10 (1955), 
and in Accardi v. Shaughnessy, 347 U.S. 260, 265-6, 265 n. 
6 (1954), from the published Department of Interior Order 
involved in Vitarelli v. Seaton, 359 U.S. 535, 538-9 (1959), 
and from the published regulations appearing in the De- 
partment of State Manual of Regulations and Procedures 
§ 390 et seq. (1949), that figured in Service v. Dulles, 354 
U.S. 363, 373-6 (1957). Here we have unpublished regula- 
tions not available in any form in which this Court could 
judicially notice them; in this respect, they are much like 
the Tobacco Marketing County Handbook in question in 
Graham v. Lattimore, 185 F. Supp. 761 (E.D.S.Car. 1960), 
aff’d, 287 F. 2d 207 (4th Cir. 1961), and the ‘‘minute’? entry 
discussed in Borak v. Biddle, 78 U.S. App. D.C. 374, 141 
PF. 2d 278, cert. denied, 323 U.S. 738 (1944) ; the courts in 


51 


these cases refused to take judicial notice of the materials 
in question because as unpublished regulations or orders 
they did not have the force of law. 


3. Appellant’s point comes down to this: He cites (Br. 
at 16, n. 2) a page (p. 3082) of the 1956 Operations Instruc- 
tions, and purports to set forth what appears therein with- 
out putting the matter in quotes or otherwise indicating he 
has faithfully reproduced the whole of what is relevant. 
This is asking the Court to take appellant’s say-so (a) that 
the copy of the Operations Instructions which is inexplic- 
ably in his possession or to which he inexplicably obtained 
access, is a genuine, i.e., certified or otherwise authenti- 
cated, copy; (b) that his reading of it is the interpretation 
that the Court would be bound to place on it had the Court 
the full, authenticated text of the instruction; and (c) that 
the obviously paraphrased instruction said to be contained 
in the 1956 Operations Instructions was in full force and 
effect within the Immigration Service in 1959 when this 
appellant’s § 243(h) application was decided. And more, 
appellant is asking the Court to take judicial notice of all 
of the above! Downright improper, we submit, for the rea- 
sons stated in Kiyoichi Fujikawa v. Sunrise Soda Water 
Works Co., 158 F. 2d 490, 493 (9th Cir. 1946), cert. denied, 
331 U.S. 832 (1947), and the pre-Federal Register case 
therein cited, Nagle v. United States, 145 Fed. 302, 306 (2d 
Cir. '1906), which still has much force and meaning for cases 
involving non-Federal Register material. 

Appellee submits again that the Court need not reach 
any of the above matters because they were not presented 
to the District Court, and that the usual rule should here 
apply with extraordinary rigidity because of the obvious 
defects in the manner in which they have been brought to 
this Court’s attention. 
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C. The Reopening of the Cases of Cheng Fu Sheng 
and Lin Fu Mei 


After this appeal had been noted and docketed in this 
Court, appellee filed a ‘‘Motion to Affirm in Part, Remand 
in Part’? in the case of Cheng Fu Sheng and Lin Fu Mei v. 
Kennedy, No. 16639, then pending appeal. In that motion, 
appellee represented that the Immigration and Naturaliza- 
tion Service sua sponte had decided to reopen the § 243(h) 
applications of Cheng Fu Sheng and Lin Fu Mei and to 
determine the physical persecution issue in those cases 
anew; a remand to the District Court, and thence to the 
Immigration and Naturalization Service, was requested for 
such purposes. By order dated February 15, 1962, the 
Court granted appellee’s motion. Although appellant here 
implicitly recognizes that the action in the cases of Cheng 
Fu Sheng and Lin Fu Mei could not conceivably affect the 
correctness of the District Court’s judgment in this case 
at the time of its entry, appellant nevertheless contends 
that such action ‘‘requires a reopening of appellant’s pro- 
ceedings’’ (Br. at 11). 

The theory of appellant’s argument here (Br. at 11-12) 
is that ‘‘the administrative action’’ in his case ‘‘is inex- 
tricably linked’’ to the decision in the other cases; but as 
we have pointed out time and time again in this brief, the 
final decision here—that of the Acting Regional Commis- 
sioner—does not rest in any way, shape, or form, upon any 
decision or action taken in any other case (J.A. 58). Even 
if it had appellee submits it would make no difference. All 
that the sua sponte requests for remand and reconsidera- 
tion in the other cases means is that the Immigration and 
Naturalization Service, for reasons undisclosed but suf- 
ficient unto it, decided that its discretion would most appro- 
priately be exercised by sua sponte granting Cheng Fu 
Sheng and Lin Fu Mei a rehearing on their § 243(h) appli- 
cations; this Court, and indeed even the undersigned at- 
torneys for appellee, know nothing of the considerations 
that underlay that exercise of discretion, which may well 
have been founded on intra-governmental intelligence re- 
ports applicable exclusively to the situation of those appel- 
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lants. Appellee admits the extra-record allegations made 
by appellant (Br. at 6) that the Service informally declined 
to take like action in his case; but that informal refusal, 
by definition, is not of record and hence is not accompanied 
by reasons of record which might well explain the differ- 
ence in treatment.’* If appellant is implying that such 
action is discriminatory, he states a truism; for it is pre- 
cisely the duty of appellee or of his delegate to ‘‘discrimi- 
nate”’ between those deportees who in his opinion would, 
and those deportees who in his opinion would not, be subject 
to physical persecution if returned to the country of de- 
portation as provided for by law. Feng Yeat Chow v. 
Shaughnessy, 151 F. Supp. 23, 26 (S.D.N.Y. 1957). To this 
end the Immigration and Naturalization Service, in the 
exercise of its inherent authority to reconsider prior de- 
cisions, cf. National Ass’n of Trailer Owners, Inc. v. Day, 
—— US. App. D.C. —, 299 F. 2d 137, 139 n. 1 (1962), may 
sua sponte reopen some cases but not others; and if peti- 
tions or motions for rehearing are addressed to its dis- 


cretion and denial is almost always not reviewable by 
courts, see ibid., a fortiori, where this appellant did not 
even formally address a petition or motion for rehearing 
to the Service, its non-record failure or refusal to grant 
reconsideration sua sponte could hardly be said to consti- 
tute such an abuse of discretion as to warrant judicial inter- 
ference. 


18 Appellee disputes the accuracy and completeness of appellant’s repre- 
sentations (Br. at 5) regarding the contents of the administrative record in 
the Cheng Fu Sheng and Lin Fu Mei cases, The administrative record there 
has been withdrawn from the files of this Court pursuant to the remand to 
the Immigration and Naturalization Service and, consequently, appellant has 
been obliged to refer to references to the administrative record made in the 
brief filed for the appellants (by the same counsel) in those cases, That 
brief, of course, is unacceptable for purposes of showing what was in the 
administrative record in those cases. Cave v. District of Columbia, 67 App. 
D.C, 138, 141, 90 F.2d 383 (1937); Pilger v. Sutherland, 61 App. D.C. 84, 
86-7, 57 F.2d 604 (1932); Davidge v. Simmons, 49 App. D.C. 398, 400, 266 
Fed. 1018, cert. dismissed, 257 U.S. 667 (1920). 


Additionally, appellee points out again that appellant is legally incorrect 
in setting forth the recommended decision of the special inquiry officer in the 
Cheng Fa Sheng and Lin Fu Mei cases (Br. at 5) and passing it off as the 
final decision of appellee’s delegate, the regional commissioner. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Davi C. ACHESON, 
United States Attorney. 


Naraan J. Pavison, 
Assistant 
United States Attorney. 


Gu ZrmMERMAN, 
Special Assistant 
United States Attorney. 


Assorr A. Lesan, 
Assistant 
United States Attorney. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from summary judgment entered for the de- 
fendant below on October 30, 1961. The jurisdiction of the District 
Court was invoked under the Declaratory Judgment Act (28 U.S.C. 2201) 
and the Administrative Procedure Act (5 U.S.C. 1009). This Court has 
jurisdiction of this appeal under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Appellant is a native and citizen of China (J.A.3,6,9), who entered 
the United States in 1954 from Formosa as an officer of the Chinese 
Nationalist Air Force to receive military training with the United States 
Air Force (J.A.11). On February 13, 1955, appellant submitted his 
resignation to the Commander in Chief of the Chinese Air Force, and re 
mained in the United States (J.A. 19). On April 30, 1958, appellant was ordered 
deported upon the ground that he had failed to maintain his nonimmigrant 
status in the United States (J.A. 55). His deportation was directed to 
Formosa (J.A. 24). 


Pursuant to the provisions of Section 243(h) of the Immigration and 
Nationality Act, 8 U.S.C. 1253(h), and of 8 C.F.R. 243.3(b) (2) (1957 Supp.), 
appellant applied for the withholding of his deportation to Formosa upon 
the ground that he would be subject to physical persecution if deported 


to that country (J.A. 22). 


Evidence in the proceedings before the Immigration and Naturali- 
zation Service established the following facts: 


Appellant had enlisted in the Chinese Air Force in January, 1945, 
and had served in combat against the Chinese Communist forces as a 
bombardier. After the collapse of the Chinese Nationalist Army on the 
China mainland appellant was transferred to Formosa where he was 
stationed for six years (J.A. 9, 10). 


In October, 1954, appellant, then a Captain in the Chinese Nation- 
alist Air Force, was sent to the United States for additional military 
training. While in the United States he made statements critical of the 
Chinese Nationalist Government; that it is essentially similar in nature 
to the Chinese Communist government, that both governments are 
totalitarian and both employ brutal police state methods to repress free- 
dom of thought and criticism, and that he had an intense dislike of the 
corrupt dictatorship of Chiang Kai-Shek (J.A.12,13,22-25). A fetter of a 
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Major Joseph H. Carter of the United States Air Force corroborated the 
appellant's testimony that he had criticized the Chinese Nationalist 
government (J.A. 3, 56). 


Appellant's views were communicated to his superior officers by 
a Major Chin who was then serving in the United States with the appellant. 
As a result, Major Chin was ordered by the authorities of the Chinese 
Nationalist government in Formosa to place the appellant under sur- 
veillance and to arrange for his return to Formosa for punitive action. 
Eleven days prior to his scheduled return to Formosa appellant submit- 
ted a resignation from the Chinese Nationalist Air Force in which he 
renewed his criticism of the Nationalist Government (J.A. 3, 15, 17, 24). 


In support of his claim that he would be physically persecuted by 
the Chinese Nationalist government if he were deported to Formosa, 
appellant testified that other Nationalist officers, to his knowledge, had 
been taken away in Formosa by the "political department" and never 
seen again, in particular a Lt. Lee who ina protest against the financial 
allotment awarded to military dependents had drawn a picture of a 
pregnant woman with a mark of $30 on her stomach, and an airman 
named Yuen who had made statements critical of the regime (J.A. 12). 


The testimony of Dr. Ku Cheng Wu, elicited by an adversary inter- 
rogation conducted by an investigator for the Immigration and Naturali- 
zation Service, was considered in the proceeding (J.A. 21, 26-54). This 
witness testified that he had been the private secretary to Generalissimo 
Chiang Kai-Shek, and had served at various times as the Mayor of 
Hankow, Chungking and Shanghai, the Acting Foreign Minister between 
1942 and 1945, the Minister of Information in 1945 and 1946, and that 
his last post under the Chinese Nationalist government was that of 
Governor of Formosa from 1949 to 1953 (J.A. 26, 27). 


Dr. Wu testified that the Nationalist government on Formosa isa 
"police state" in which "secret police" arrest people without evidence 
and detain its victims incommunicado in secret jails without trial; that 
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the state is controlled by one man, through one party; that there are no 
free elections; that "trials" in military courts are a "farce"; that not- 
withstanding lesser sentences by such courts, the President would "com- 
mit the man to death" and that, in his opinion, as to the case of one 
Cheng Fu Sheng; he would be treated as a political opponent of the 
Nationalist government, and not prosecuted for the military offense of 
desertion: 

& & * because I can tell you one case. Some time in 1951 an 

airforce pilot of the Chinese Government Airforce, he was 

an anti-Communist, he was so dissatisfied with the Chinese 

Government that he flew his plane to Okinawa and asked for 

political asylum from the military government in Okinawa. 

I understand that he also volunteered to join in the United 

States Airforce to fight against Communism over there in 

Okinawa. He was handed back by the Okinawa Government, 

he was shot to death." (J.A. 46-50) 

An article by Adlai Stevenson was also received in evidence. It 
stated that Formosa presented "alarming problems - personalized 
government, one-man rule in place of a rule of law; palace intrigues, 
secret policy, constant political indoctrination in the army, and what 
some Chinese call "Russian methods’ to insure absolute loyalty to the 


regime" (J.A. 56). 


No evidence was introduced in the administrative proceedings to 
rebut the appellant's claim that he would be subject to physical persecu- 
tion if deported to Formosa (J.A. 8-57). 


The Special Inquiry Officer who conducted the proceedings recom- 
mended, upon the evidence adduced before him, that the appellant's 
application for the withholding of his deportation to Formosa be denied. 
As the ground for his recommendation he stated as follows: 


1 see Cheng Fu Sheng and Lin Fu Mei v. Kennedy, No. 16,639, in this Court 
affirmed in part and remanded in part (as to stay of deportation upon grounds of 
physical persecution), Order dated February 15, 1962. For its relevance here 
see infra at p- 5. i 
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This case is quite similar to those of Lin Fu Mei * * * and 
Cheng Fu Sheng * * * in which I recommended that the with- 
holding of deportation to Formosa be denied. In those cases 
I pointed out that the evidence adduced was insufficient for | 
me to reach the conclusion that a Chinese person who had 
voiced opposition to the Chinese Nationalist government | 
while in the United States would be physically persecuted 
if deported to Formosa. The evidence introduced in the 
instant case is not sufficiently persuasive to warrant a dif- 
ferent conclusion. A recommendation that deportation not 
be withheld will be made.” (J.A. 57). 


The proceedings involving Cheng Fu Sheng and Lin Fu Mei estab- 
lished that they had each deserted the Chinese Nationalist Air Force. 
See Cheng Fu Sheng, et al. v. Kennedy, supra. Testimony was introduced 
that they would be shot, but it was rebutted by a communication from the 
Chinese Consul General at San Francisco which stated that they would 
face trial in an “orderly judicial process" and if convicted, be subject to 
a maximum sentence of "not more than 3 years". Ibid. The Special In- 


quiry Officer stated that there are "two facets" to those proceedings, (1) 
the applicant's probable prosecution for desertion, and (2) his possible 
persecution because of his ‘attitude to the Chinese Nationalist Govern- 


ment * * *,"* (Exhibits 1 and 2, Pp. A-1 - A-7). 
The Special Inquiry Officer held: 


"It would appear that notwithstanding the applicant might be 
shot, prosecution for violating the laws of a foreign country 
is not under Section 243(h) a proper basis for the withhold- 
ing of his deportation. Thus, it seems that the sole question 
to be considered is whether he would be physically perse- 
cuted because of his political beliefs if deported to Formosa. 
To put it differently, would an ordinary Chinese person who 
was not facing prosecution for some offense, and who merely 
voices his opposition to the Chinese Nationalist Government 
while in the United States, be physically persecuted if de- 
ported to Formosa. The evidence adduced on this point is 
insufficient for me to reach the opinion that such an alien 
would be so persecuted. I am therefore constrained to 
recommend that his deportation not be withheld." Cheng Fu 
Sheng, et al. v. Kennedy, op. cit., at pp. 7,8 , Appellants’ 
Brief. 


6 


In the District Court below, the appellant sought a declaratory judg- 
ment that the refusal of the appellee to withhold his deportation to For- 
mosa on the ground that he would be subject to physical persecution is 
arbitrary, capricious, and an abuse of the discretion reposed in him by 
the statute (J.A. 3-5). 


Upon cross motions for summary judgment, the District Court en- 
tered judgment for the appellee on October 30, 1961. This appeal followed (J.A..59). 


Following the docketing of the present appeal in this Court, the Im- 
migration and Naturalization Service sua sponte agreed to provide a new 


hearing and a new determination of the application for a stay of deporta- 
tion in the "quite similar" (J.A.57) case of Cheng Fu Sheng and Lin Fu 
Mei v. Kennedy, which was then pending in this Court on appeal, No. 
16,639. The Attorney General, therefore, moved in that appeal to vacate 
the judgment in the District Court as to the physical persecution issue 
with directions to remand the case to the Immigration and Naturalization 
Service for reopening and redetermination of those appellants’ applica- 
tions for relief. See Appellee’s Motion to Affirm in Part, Remand in 
Part, p. 3, ibid. This was done. Order of this Court, February 15, 1962, 
ibid. 

Counsel for present appellant were thereafter informed by counsel 
for the appellee that the Immigration and Naturalization Service expressly 
declined to provide a similar reopening and redetermination of appellant's 
application for a stay of deportation to Formosa. 


STATEMENT OF POINTS 


1. The District Court erred in granting summary judgment for the 
appellee. 

2. Appellee's refusal to withhold appellant's deportation to For- 
mosa upon a claim of physical persecution constitutes,on the record here, 
a2 refusal to consider the evidence presented by the appellant and is not a 
fair consideration of his application. 
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3. Appellee's administrative finding that the evidence adduced 
failed to establish that the appellant would be subject to physical persecu- 
tion if deported to Formosa is arbitrary. 


4. Appellee's denial of appellant's application for the withholding 
of his deportation to Formosa, on the administrative record, is an abuse 
of the discretion reposed in him by the statute. 


STATUTE AND REGULATION INVOLVED 


Section 243(h) of the Immigration and Nationality Act, 8 U.S.C. 
1253(h), provides: 


"The Attorney General is authorized to withhold deportation 
of any alien within the United States to a country in which in 
his opinion the alien would be subject to physical persecu- 
tion and for such period of time as he deems to be necessary 
for such reason." 


8 Code of Federal Regulations, 1957 Supp, 243.3(b)(2) provides: 


"If the request for a stay of deportation is predicated upon a 
claim by the alien that he would be subject to physical perse- 
cution if deported to the country designated by the Service, 
he shall be requested, upon notice, to appear before a special 
inquiry officer for interrogation under oath. The alien may 
have present with him, at his own expense, during the inter- 
rogation any attorney or representative authorized to practice 
before the Service. The alien may submit any evidence in 
support of his claim which he believes should be considered 
by the special inquiry officer. Upon completion of the inter- 
rogation, the special inquiry officer shall prepare a written 
memorandum of his findings and a recommendation which 
shall be forwarded to the regional commissioner together 
with all the evidence and information submitted by the alien 
or which may be applicable to the case. The alien shall be 
served with a copy of the special inquiry officer's memoran- 
dum and recommendation and shall be allowed five days from 
date of service within which to submit written representa- 
tions to the regional commissioner. If the alien refuses to 
appear for interrogation before a special inquiry officer when 
requested to do so or waives his appearance, all the pertinent 
evidence and available information in the case shall imme- 
diately be submitted to the regional commissioner. The 
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decision whether to withhold deportation and, if so, for 
what period of time shall be finally made by the regional 
commissioner upon conside ration of all the evidence sub- 
mitted by the alien and any other pertinent evidence or 
available information." 


SUMMARY OF ARGUMENT 
I 


The refusal of the appellee to withhold the appellant's deportation 
to Formosa is arbitrary in that in his original decision he relied upon 
improper standards for the exercise of his discretion. It is capricious 
in that the appellee has agreed to reopen and reconsider "quite similar" 
companion cases upon which his present decision was based but persists 
in declining either to reconsider his decision here or to withhold appel- 
lant's deportation to Formosa. It is an abuse of the discretion reposed 
in him by law in that his finding that the substantial, voluminous, cor- 
roborated and credible evidence which was adduced before him was not 


"sufficiently persuasive" for him to reach the conclusion that the appel- 
lant would be subject to physical persecution in Formosa is, in effect, a 
refusal to give fair consideration to the appellant's application for relief. 


(a) In arriving at the administrative decision which was adopted 
here, the Special Inquiry Officer found that the appellant's case is quite 
similar to those of Cheng Fu Sheng and Lin Fu Mei, that the evidence in 
those cases was not sufficient to establish physical persecution, and that 
the evidence in the appellant's proceeding is not sufficiently persuasive 
to warrant a different conclusion. Reliance upon Cheng Fu Sheng and Lin 
Fu Mei’s proceedings as the touchstone for deciding the appellant's 
application is improper. The evidence showed that they had each deserted 
the Chinese Nationalist Air Force, and the Special Inquiry Officer express- 
ly found that the fact that they might be shot would be as a result of their 
prosecution for a military offense. Appellant, however, resigned from the 
Chinese Nationalist Air Force; the likelihood of his physical persecution 
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in Formosa cannot be ascribed to any prosecution for desertion unless, 


contrary to the record, the appellee has equated appellant's resignation 
from the Chinese Nationalist Air Force with desertion. 


(b) Appellee has agreed to reconsider the applications for stays of 
deportation which Cheng Fu Sheng and Lin Fu Mei had filed, but, anomal- 
ously and inexplicably, not that of the appellant whose application was 
expressly based upon the ruling in the former decisions. Had not the 
Special Inquiry Officer ruled as he did in Cheng Fu Sheng's and Lin Fu 
Mei's proceedings, it is speculative whether he would have reached the 
decision which was made here. This is so especially here since we know 
from the record that the three cases were regarded by the administrative 
fact finder as "quite similar" but not what he regarded as the similarities. 
What is important is that the similarities were deemed sufficient to re- 
quire an identical ruling. With the ruling in the two controlling cases 
vacated, it seems nothing less than caprice to persist in adhering to a 
ruling as to the present appellant which has been abandoned as to other 
aliens whom the appellee believed to be similarly situated. 


(c) The relevant regulations require that the decision to withhold 
deportation be made "upon consideration of all the evidence submitted by 
the alien and any other pertinent evidence or available information," 

8 C.F.R. 248.3(b)(2) 1957 Supp. The record establishes that the decision 
was based solely upon consideration of the record evidence submitted by 
the alien and not upon "other pertinent evidence or available information" 
(J.A, 57-58). 


Appellant's evidence that he would be subject to physical persecu- 
tion if deported to Formosa was substantial. It was corroborated. It 
was uncontradicted. In these circumstances, the finding made here by 
the appellee that the "evidence adduced is insufficient to reach the con- 
clusion" that the appellant would be persecuted, does not constitute the 
fair consideration of his application which the regulation requires. 
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Arguments that the Court may not pass upon the weight of the evi- 
dence, that it may not probe the Attorney General's opinion, and that his 
decision, in any event, is based upon political considerations which are 


not reviewable are each unavailing here. 


(a) While there may be a question whether the substantial evidence 
rule applies to the administrative proceeding here, there can be no doubt, 
in view of the binding effect of the regulations which the Attorney General 
has adopted to implement his opinion-making process, that some evidence 
is required to support the administrative decision. The court is not with- 
out the power to "search the record for some affirmative evidence to sup- 
port (the Regional Commissioner's) overt or implicit finding” that appli- 
cant’s claims are not complete or accurate, and finding none, to reverse 
the administrative decision. Dickinson Vv. United States, 346 U.S. 389, 

396 (1953). This does not constitute a probe of the Attorney General's 
opinion. Itis a determination merely that the Attorney General must 
form an opinion where the unrebutted evidence establishes prima facie 
proof of physical persecution. 


(b) Nor is any unreviewable political issue presented here. The 
record upon which the administrative decision is based and the finding 
which was made do not involve any political determination. No evaluation 
was made here of the appellant's claim of persecution with conflicting 
views obtainable from other "available information," as was the case of 
United States ex rel. Dolenz v. Shaughnessy, 206 F.2d 392, 395 (C.A. 2, 
1953). The finding here is limited expressly to a holding that the evidence 
is insufficient to reach a conclusion. Only where there is a sufficiency of 
the evidence to establish physical persecution, then, and only then, accord- 
ing to the Operations Instructions which govern the officers of the Immi- 
gration and Naturalization Service (p. 3082, 1956), are political reports 
from governmental intelligence agencies required. 
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The sole issue on this record, therefore, is the quantum of evi- 
dence required to establish physical persecution. This plainly presents 
no political question. 


The Ninth Circuit has found that evidence comparable to that in 
the record here is sufficient to establish a rational basis for a "fear of 
persecution" in Formosa by critics of the Chinese Nationalist govern- 
ment. Cheng Fu Sheng et al. v. Barber, 269 F.2d 497, 500 (C.A. 9, 1959). 
If the evidence is sufficient to support a rational fear, it should suffice, 
especially where there is no contradictory evidence, to establish a 
prima facie case that the appellant would be subject to physical persecu- 
tion in Formosa. The appellee's ruling here that it was not sufficient 
seems a flagrant abuse of the discretion which the statute gives him. 


ARGUMENT 
I. 
THE REOPENING OF THE PHYSICAL PERSECUTION PROCEEDINGS 


OF CHENG FU SHENG AND LIN FU MEI REQUIRES A REOPENING 
OF APPELLANT'S PROCEEDINGS. 


The recommended decision of the Special Inquiry Officer and the 
ultimate decision of the Regional Commissioner to refuse to withhold ap- 


pellant's deportation to Formosa indicate that the administrative action 
here is inextricably linked to the decisions reached in the cases of Cheng 
Fu Sheng and Lin Fu Mei. Although the proceedings in Cheng Fu Sheng 
and Lin Fu Mei were conducted in 1956 and those here were held in 1959 
(Exhibits 1 and 2, pp. Al-7 ), Cf. Administrative Record, Cheng Fu Sheng 
etal. v. Kennedy, op. cit. with the record here (J.-A. 8), the Special In- 
quiry Officer attributed no importance to the two year time lapse and 
found no distinction between the policies of the Chinese Nationalist govern- 
ment in 1956 and those in 1959. His expressly stated view is that the cases 
are "quite similar," that the evidence in Cheng Fu Sheng and Lin Fu Mei 
was "insufficient" to support their claim of physical persecution, and 
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that the evidence in the "instant case is not sufficiently persuasive to 
warrant a different conclusion” (J.A. 57) 


It is plain from the administrative decision that but for the adverse 
rulings Cheng Fu Sheng and Lin Fu Mei, it is speculative whether the 
Special Inquiry Officer and the Regional Commissioner would have refused 
to withhold the appellant's deportation to Formosa. In these circum- 
stances, especially when a claim of physical persecution is to be deter- 
mined, a fair consideration of the appellant's application requires that if 
the cases upon which appellant's decision is based are to be redetermined, 
his claim also must be reheard and redetermined. Cf. Bridges v. Wixon, 
326 U.S. 135, 156 (1944); Communist Party v. Subversive Activities Con- 
trol Board, 351 U.S. 115, 124, 125 (1955). 


0. 


THE ADMINISTRATIVE DECISION BASING THE REFUSAL TO GRANT 
APPELLANT A STAY OF DEPORTATION UPON THE GROUND THAT 
THE APPELLANT'S CASE IS SIMILAR TO THAT OF CHENG FU SHENG 
AND LIN FU MEI IS ERROR. 


The evidence in Cheng Fu Sheng and Lin Fu Mei, op. cit.,was un- 
disputed that those appellants had deserted the Chinese Nationalist Air 
Force and that they were liable to prosecution for such desertion. See 
Administrative Record, ibid. The Special Inquiry Officer expressly 
found there that notwithstanding that the applicants "might be shot, prose- 
cution for violating the laws of a foreign country is not under Section 
243(h) [of the Immigration and Nationality Act, 8 U.S.C. 1253(h)] a proper 
basis for the withholding of (their) deportation.” ibid. 


Here the evidence is uncontradicted that the appellant submitted 
a resignation from the Chinese Nationalist Air Force. There is nothing 
in the record to establish that the appellant's resignation was regarded 
as anything other than a proper resignation, or that he, like Cheng Fu 
Sheng and Lin Fu Mei, would be subject to prosecution for desertion. 
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The administrative finding that appellant's case is "quite similar” 
to that of Cheng Fu Sheng and Lin Fu Mei suggests in its ambiguity that 
the Special Inquiry Officer assimilated the appellant, who had resigned 
from the Chinese Nationalist Air Force, to the status of persons who 
had deserted. 


If, as the Special Inquiry Officer held, no claimof physical persecu- 
tion could be asserted by a deserter because he was to be shot, plainly it 
is improper to rely upon the same criterion for a person who was not 
found to be a deserter. A rehearing is warranted in order that the proper 
standard be applied to the determination of the application. 


If the Special Inquiry Officer, who heard and determined each case, 
was able to conclude that appellant's case was "quite similar" to those 
of Cheng Fu Sheng and Lin Fu Mei, the only inference which can! be drawn 
is that appellant's "resignation" was in effect a "desertion." No such in- 
ference can be supported by the record. A rehearing is warranted in 
order that a new determination be made untainted by the unjustified 
equation of the three proceedings. 


mm. 


THE EVIDENCE ADDUCED BEFORE THE APPELLEE ESTABLISHES 
THAT THE APPELLANT WOULD BE SUBJECT TO PHYSICAL 


PERSECUTION IF DEPORTED TO FORMOSA. 


The statute requires minimally a "fair consideration of the appli- 
cation."’ United States ex rel. Moon v. Shaughnessy, 218 F.2d $16, 318 
(C.A. 2, 1954). See also United States ex rel. Dolenz v. Shaughnessy, 
206 F.2d 392, 394-395 (C.A. 2, 1953); United States ex rel. Cantisini v. 
Holton, 248 F.2d 737, 739 (C.A. 7, 1957); Marcello v. Rogers, No. 14,490, 
United States Court of Appeals for the District of Columbia Circuit; 
Dunat v. Hurney, 297 F.2d 744 (C.A. 3, 1962). 


The initial and perhaps narrowest question with regard to this 
issue is whether a consideration may be regarded as fair where, in the 
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face of voluminous, uncontradicted evidence tendered by independent and 
authoritative witnesses and corroborated by facts of which administrative 
notice may be taken, that political opponents of the Chinese Nationalist 
government are physically persecuted by that government, the Special 
Inquiry Officer, acting for the appellee, blithely finds that "the evidence 
adduced on this point is insufficient for (him) to reach the conclusion that 
such an alien would be so persecuted” (J.A. 57). On the record here the 
appellee's finding is a refusal to consider the appellant's application for 
a stay of deportation. 


(a) There is no question here of determining the "weight of the 
evidence” submitted to the appellee. No contrary evidence was adduced 
before the appellee. Indeed, the evidence submitted here that the 
"Chinese Nationalist government operates a police state under the 
dictatorship of Chiang Kai-Shek and is often guilty of ‘brutal treatment 
of political critics’ has previously been held by the Ninth Circuit to 
establish 2 "rational basis for * * * (a) * * * fear of persecution," 
Cheng Fu Sheng v. Barber, 269 F.2d 497, 500. 


Although the statutory requirement here substitutes the Attorney 
General's opinion whether the alien "would be subject to physical perse- 
cution" in place of the alien's "fear of persecution” (Cf. 8 U.S.C. 1253(h) 
with 50 U.S.C.A. App. 1971(d)], the record here, in the absence of any 
contrary evidence whatever, is as sufficient to support an opinion by the 
Attorney General that the appellant would be subject to physical persecu- 
tion as it would be to justify the appellant's own fears. 


The short answer is that there must be some evidence to support 
the administrative finding. See especially Dickinson v. United States, 
346 U. S. 389, 396 (1953); Cf. Universal Camera Corp. v. N.L.R.B., 340 
U.S. 474 (1951). There is no evidence whatever here. For this reason 
alone the decision cannot be sustained. 
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(b) Nor can it be properly argued now that the fact that the statute 
reposes discretion in the Attorney General to reach an opinion that an 
alien would be subject to physical persecution eliminates the fact-finding 
function of the administrative agency, thereby precluding judicial review 
of the exercise of that function. Chi Sheng Liu v. Holton, 297 F.2d 740, 
741 (C.A. 7, 1961). : 


The governing administrative regulation adopted to implement the 
present statute expressly provides that the: 
"gpecial inquiry officer shall prepare a written memoran- | 
dum of his findings and a recommendation which shall be 
forwarded to the regional commissioner together with all 
the evidence and information submitted to him by the 


alien or which may be applicable to the case." 8 C.F.R. 
243.3(b)(2) 1957 Supp. 


And it requires that: 


"The decision whether to withhold deportation, and if so, 

for what period of time, shall be finally made by the 

regional commissioner upon consideration of all the evi- | 

dence submitted by the alien and any other pertinent 

evidence or available information." ibid. 

Thus, no significance may be attached to the fact that the present 
statute has substituted the Attorney General's opinion as the basis for 
his authority to withhold deportation in place of the requirement in Sec- 
tion 23 of the Internal Security Act of 1950, 64 Stat. 987, 1010, 8 U.S.C. 
Supp. V 156(a), that the Attorney General "shall find” that the alien 
would be subject to persecution. The regulation binds the appellee, of 
course, albeit that he perhaps may have consistently with literal words 
of the statute formed an opinion without either a fact-finding procedure 
or basing it upon the alien's evidence, other pertinent evidence, or 
available information. United States ex rel. Accardi v. Shaughnessy, 
347 U.S. 260 (1953), Vitarelli v. Seaton, 359 U.S. 535 (1959). 


The requirement of the regulations that the regional commissioner's 
decision be made "upon consideration of all the evidence submitted by 
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the alien," taken together with the present record which shows that such 
evidence was the sole basis for the appellee's decision” thus gives this 
Court the power to review the Attorney General's opinion to determine 
whether it is arbitrary. Cf. Park v. Barber, 107 F. Supp. 605, 607 (N.D. 
Cal., 1952), and United States ex rel. Chen Ping Zee v. Shaughnessy, 107 
F. Supp. 607, 610 (S.D. N.Y., 1952), and United States ex rel. Watts v. 
Shaughnessy, 107 F. Supp. 613 (S.D. N.Y., 1952), which, although decided 
under the prior statute, are relevant here because of the effect of the 
administrative regulation.° See also Chi Sheng Liu v. Holton, op. cit. 


(c) The review of the appellee's determination here that the appel- 
lant has failed to establish that he would be subject to physical persecu- 
tion in Formosa involves no political issue which the courts must 
eschew. Cf. United States ex rel. Dolenz v. Shaughnessy, 206 F.2d 392, 
395 (C.A. 2, 1953). 


In view of the limits surrounding the exercise of the Attorney Gen- 
eral's discretion and the procedures established for arriving at his 
conclusion, 2 political question could arise only where there is the prob- 
lem of evaluating the alien's evidence in terms of political intelligence 


on of the Special Inquiry Officer that the 
onal Commissioner to deny the 
appe! Special Inquiry Officer's find- 
ing (J.A. invoke non-record information. 
Vitarelli v. Seaton, supra. 


3 the decisions in United States ex rel. Dolenz v. ‘Shaughnessy, supra, United 
States ex rel. Moon v. Shaughnessy, supra, Ni v. Boyd, 226 F.2d 385 (C.A. 
9, 1955), and United States ex rel. Cantisini v. Holton, supra, which are to the 
contrary, are all inapposite here in view of the fact that the regulations, 8 C.F.R. 
243.3(b) 1953 Supp., under which those cases were decided made no provi- 
sion, as did the regulations under which appellant's application was determined, 

6 C.F.R. 243.3(b)(2) 1957 Supp.),for findings and a recommendation by 2 Special 
Officer and a determination by the Regional Commissioner upon the appel- 
lant's evidence and other evidence. 
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obtained by the Regional Commissioner from other non-record sources. 
Cf. Radic v. Fullilove, 198 F. Supp. 162 (N.D. Cal, 1961). This was the 
case in Dolenz where the Attorney General, against the alien's claim for 
a record decision, relied upon other sources of information (at 394). It 
is only in that sense and only upon a record which shows reliance upon 
political intelligence in rendering an opinion whether an alien will be 
subject to physical persecution that an administrative decision might 
embrace a “political issue.” 


Here, however, the Regional Commissioner relied upon no infor- 
mation outside of the record. He made no evaluation upon the basis of 
any reports from intelligence agencies of the government (see Opera- 
tions Instructions, supra), whether in "his opinion” the appellant would 
be subject to physical persecution. Indeed, he reached no opinion at all 
upon the issue whether the appellant would be subject to such persecu- 
tion. His finding is merely that the "evidence adduced * * * is insuffi- 
cient to reach the conclusion" (J.A, 57) that he would be persecuted. 


Thus, the issue presented here is the quantum of evidence required 
for the Regional Commissioner to reach either an opinion that the appel- 
lant would be persecuted or to entertain a doubt upon the issue. Mani- 
festly this is no political question. It is basically the same question 
which the Ninth Circuit was able to resolve in Cheng Fu Sheng v. Barber, 
supra, namely how much evidence is required to persuade a Special 
Inquiry Officer that an opponent of the Chinese Nationalist government 
will be subject to physical persecution in Formosa. The evidence here 
should have been sufficient. 
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CONCLUSION 
the judgment of the District Court 


For the reasons given above, 
should be reversed. 


JACK WASSERMAN 
DAVID CARLINER 


Warner Building 
Washington, D. C. 


Attorneys for Appellant 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


File: Al 049 1862 - San Francisco Jun 6, '56. 
In Re: CHEUNG FU SHENG. 


PROCEEDINGS UNDER SECTION 243 (h) OF THE IMMIGRATION AND 
NATIONALITY ACT 


IN BEHALF OF APPLICANT: Robert S. Bixby, Esa. 
550 Montgomery Street 
San Francisco 11, California 


APPLICATION: Withholding of deportation to Formosa 


The applicant is a 30-year old native and citizen of China. He was admitted 


to the United States on June 9, 1952 at the port of Honolulu, T. H. under the 
provisions of Section 3 (1) of the Immigration Act of 1924, pursuant to the 
mutual defense assistance program. The respondent was then a captain in 
the Chinese Nationalist Air Force, coming to this country to receive advanced 
pilot training. The training was completed and on the date set for his depar- 
ture, he deserted and remained here. A warrant for his deportation was is- 
sued January 17, 1956. 


The applicant has filed an application under Section 243 (h) of the Immigration 
and Nationality Act requesting the withholding of his deportation to Formosa. 
He claims that he will be physically persecuted if deported to that place. In 
his application he states that it was due to political differences and a desire 
for freedom that he broke with the CHIANG KAI-SHEK regime. In lieu of 
the interrogation required by 8 CFR 243.3 (b)(2), it was stipulated that the 
special inquiry officer would consider the evidence submitted by the subject 
in connection with his application for an adjustment of status under Section 6 
of the Refugee Relief Act, in preparing the findings and recommendation re- 
quired by such regulation. 
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The pertinent evidence submitted in the proceedings under Section 6 of 
the Refugee Relief Act consists of (1) The applicant's testimony describ- 
ing the police state which exists in Formosa and the persecution which 


resulted to persons who oppose or criticize the government of Chiang Kai- 
Shek. (2) Letters written to various officials in this country during 1953 
in which he states why he deserted from the Chinese Nationalist Air 

Force (that is, his opposition to the dictatorship existing in Formosa). 

(3) Copy of Look Magazine of June 29, 1954, containing an article by K. 

C. Wu, former Governor of Formosa wherein he describes the police 


state existing in Formosa. (4) Sworn Statement of Mr. Wu, dated August 
16, 1954, amplifying his article in Look. In his statement Mr. Wu also 
recalled the case of an Air Force pilot who deserted from the Chinese 
Nationalist Air Force some time in 1951 because he was dissatisfied with 
the Government, sought political asylum in Okinawa, and was shot upon 
bis return to Formosa. (5) Testimony of, one, Hsuan Wei given in con- 
nection with his own application for adjustment of status under Section 6 
of the Refugee Relief Act, in which he described what had happened to 
certain people who criticized the Government and the shooting of deserters 
from the armed forces of the Chinese Nationalist Government. (6) The 
testimony of two officers of the U. S. Army who testified as to the great 
degree of control which the Kuomintang exercised over the Government, 
including the armed forces. (7) A number of articles from magazines 
and newspapers, etc. describing, generally unfavorably, conditions exist- 
ing in Formosa. 


There are two facts to this case (1) the applicant's probable prosecution 
for desertion and (2) his possible persecution because of his attitude to 
the Chinese Nationalist Government. Section 243(h) of the Immigration 
and Nationality Act provides that: The Attorney General is authorized to 
withhold deportation of any alien from the United States to any country to 
which in his opinion the alien would be subject to physical persecution and 
for such period of time as he deems to be necessary for such reason. 
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It would appear that notwithstanding the applicant might be shot, prosecu- 
tion for violating the laws of a foreign country is not under Section 243 (h) 
a proper basis for the withholding of his deportation. Thus, it seems 
that the sole question to be considered is whether he would be physically 
persecuted because of his political beliefs if deported to Formosa. To 
put it differently, would an ordinary Chinese person who was not facing 
prosecution for some offense, and who merely voices his opposition to 
the Chinese Nationalist Government whil¢ in the United States, be 
physically persecuted if deported to Formosa. The evidence adduced 

on this point is insufficient for me to reach the opinion that such an 

alien would be so persecuted. Iam therefore constrained to recommend 
that his deportation not be withheld. 


RECOMMENDATION: It is recommended that the alien's application for 
withholding of his deportation to Formosa be denied. 


/s/ Chester Sipkin 
Special Inquiry Officer 


Al 049 1862 


EXHIBIT 2 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


File: A8 922 627 - San Francisco June 8, 1956 
In Re: LIN FU MEI ; 


PROCEEDINGS UNDER SECTION 243(h) OF THE IMMIGRATION AND 
NATIONALITY ACT 


IN BEHALF OF APPLICANT: Robert S. Bixby, Esq. 
550 Montgomery Street 
San Francisco, California 


APPLICATION: Withholding of deportation to Formosa 


The applicant is a native and citizen of China, age 31, who was admitted 
to the United States at Honolulu, T. H., on February 12, 1953, as an 
accredited official employee of a foreign Govecument under the provisions 
of Section 101(a)(15)(A)(ii) of the Immigration and Nationality Act for a 
period of eleven weeks for training as a member of the Chinese Nation- 
alist Air Force. When his training was completed he was scheduled to 
leave the United States but failed to do so. On April 26, 1956, a warrant 
for his deportation was issued. He has applied for the withholding of his 
deportation to Formosa under Section 243(h) of the Immigration and 
Nationality Act, claiming he would be physically persecuted if deported 
to that place. 


In his application for the withholding of his deportation, the applicant 
claims that due to political differences and a desire for freedom he broke 
with the regime of Chiang Kai Shek, which he considers to be totalitarian. 
in nature and therefore oppressive to the interests of freedom and 
democracy. He goes on to say that as a result of his political beliefs and 
the action he has taken in withdrawing from his military unit, he believes 
that he would be subjected to physical persecution if forced to enter 
Formosa at this time. During the interrogation on his application, in 
effect, he reiterated his opposition to the Chinese Nationalist Government, 
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claiming it was a police state. He asserts that if returned to Formosa 
he would be killed not only because he deserted from the Armed Forces 
of that Government, but because of his political beliefs. 


Counsel has requested that the evidence submitted in the case of Cheung 
Fu Sheng, Al 049 1862 in connection with his application for adjustment 
of status under Section 6 of the Refugee Relief Act, be considered in pre- 
paring ‘the findings and recommendation required by 8 CFR 243 .3(b)(2) 
and I have agreed to do so. 


The pertinent evidence submitted in the Cheung case consisted of (1) 
Cheung's testimony describing the police state which exists in Formosa 
and the persecution which resulted to persons, who oppose or criticize 
the government of Chiang Kai Shek. (2) Letters written by Cheung to 
various officials in this country during 1953 in which he stated why he 
deserted from the Chinese Nationalist Air Force (that is, his opposition 
to the dictatorship existing in Formosa). (3) Copy of Look Magazine of 
June 29, 1954, containing an article by K. C. Wu, former Governor of 
Formosa wherein he describes the police state existing in Formosa. 

(4) Sworn statement of Mr. Wu, dated August 16, 1954, amplifying his 
article in Look. In his statement Mr. Wu also recalled the case of an 
Air Force pilot who deserted from the Chinese Nationalist Air Force 
some time in 1951 because he was dissatisfied with the Government, 
sought political asylum in Okinawa, and was shot upon his return to For- 
mosa. (5) Testimony of, one, Hsuan Wei given in connection with his own 
application for adjustment of status under Section 6 of the Refugee Relief 
Act, in which he described what had happened to certain people who 
criticized the Government and the shooting of deserters from the armed 
forces of the Chinese Nationalist Government. (6) The testimony of two 
officers of the U. S. Army who testified as to the great degree of control 
which the Kuomintang exercised over the Government, including the 
armed forces. (7) A number of articles from magazines and newspapers, 
etc. describing, generally unfavorably, conditions existing in Formosa. 
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« 


Ea 
' In the opinion which I wrote in the Cheung case, I made the following 
observation[s] which are equally applicable here: 


There are two facets to this case (1) the applicant's probable 
prosecution for desertion and (2) his possible persecution be- 
cause of his attitude to the Chinese Nationalist Government. 


Section 243(h) of the Immigration and Nationality Act provides 
that: The Attorney General is authorized to withhold deporta- 
tion of any alien from the United States to any country to which 
in his opinion the alien would be subject to physical persecution 
and for such period of time as he deems to be necessary for 


such reason. 


it would appear that notwithstanding the applicant might be shot, 
prosecution for violating the laws of a foreign country is not 
under Section 243(h) a proper basis for the withholding of his 
deportation. Thus, it seems that the sole question to be con- 
sidered is whether he would be physically persecuted because 
of his political beliefs if deported to Formosa. To put it dif- 
ferently, would an ordinary Chinese person who was not facing 
prosecution for some offense, and who merely voices his oppo- 
sition to the Chinese Nationalist Government while in the United 
States, be physically persecuted if deported to Formosa. The 
evidence adduced on this point is insufficient for me to reach 
the opinion that such an alien would be so persecuted. Iam 
therefore constrained to recommend that his deportation not be 
withheld. 


For these same reasons, a similar recommendation will be made in the 
instant case. 


RECOMMENDATION: It is recommended that the alien's application for 
the withholding of his deportation to Formosa be denied. 


/s/ Chester Sipkin 
en Special Inquiry Officer 
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JOINT APPENDIZ 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LIAO DING YING, 

c/o Fallon and Hargreaves, 
550 Montgomery Street, 
San Francisco 11, California, 


) 
) 
) 
) 
Plaintiff, | 
v. ) . Civil Action No. 2223-59 

) | 

) 

) 

) 

) 


WILLIAM P. ROGERS, 
Attorney General of the United States, 
Washington, D.C., 


Defendant. 


DOCKET ENTRIES 
Proceedings 


Complaint. 
Answer. 


Motion of deft for summary judgment. 


Opposition of pltff to deft'’s motion for summary semen on 
Counts If and IV. 


Motion of pltff to defer action on motion for. summary judgment. 
Cross motion of pitff for summary judgment. . 


Order granting defts motion for Summary Judgment; denying 
pltffs motion for Summary Judgment and dismissing action - 
Holtzoff, J. 


Notice of appeal of pltff. 


[Filed August 12, 1959] 
COMPLAINT 


(Declaratory Judgment Action - Review of Order of Deportation) 


Plaintiff, by his attorneys, respectfully alleges: 

1. This is an action for declaratory judgment under the Declara- 
tory Judgment Act (28 U.S.C. 2201) and for review under the Administra- 
tive Procedure Act (5 U.S.C. 1001, et seq.). 

2. Defendant is the Attorney General of the United States and is 
charged with the statutory duty to determine after appropriate hearings 
whether aliens are to be deported from the United States, the places to 
which aliens shall be deported, and whether they may be granted stays 
of deportation. 

3. Plaintiff is a native and citizen of China who entered the United 
States on October 11, 1954, as 2 bona fide nonimmigrant to receive mili- 
tary training with the United States Air Force. 

4. Plaintiff remained in the United States following the completion 
of his military training and has not secured adjustment of his status to 
that of an alien permanent resident. 

5. On or about April 30, 1958, defendant issued 2 warrant ordering 
plaintiff's deportation upon the ground that plaintiff had failed to maintain 
his nonimmigrant status in the United States. 

6. Defendant thereafter ordered plaintiff to be deported to Formosa. 

7. Plaintiff, pursuant to Section 243(h) of the Immigration and Na- 
tionality Act, (8 U.S.C. 1253(h)) , applied to defendant to withhold his de- 
portation to Formosa and established during the course of the adminis- 
trative proceedings on the said application that 

(2) At the time of his entry in the United States, plaintiff was a 

captain in the Chinese Nationalist Air Force; 

During the course of his military training in the United States, 
plaintiff publicly criticized the Chinese Nationalist Govern- 
ment as being “essentially similar in nature to the Chinese 
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Communist Government" in that both "governments are 
totalitarian and both employ brutal police state methods to 
repress freedom of thought. and criticism” and ‘plaintiff made 
known further his "intense dislike of the corrupt — 
ship of Chiang Kai Shek," 
Plaintiff's critical statements regarding the Chinese National- 
ist Government were thereafter reported to his superior of- 
ficers in the Chinese Nationalist Air Force by 2 Major Chin 
who was then serving in the United States with plaintiff, 
Major Chin was then ordered by authorities of the Chinese 
Nationalist Government in Formosa to place plaintiff under 
surveillance and to arrange for plaintiff's return to Formosa 
for punitive action; | 
Plaintiff thereupon submitted a letter of resignation to the 
Commander-in-Chief of the Chinese Nationalist Air Force on 


or about February 13, 1955, and abandoned his course of mili- 
tary training in the United States; 

The former Governor of Formosa, Dr. K. C. Wu, who had 
served as governor of Formosa from December 21, 1949 to 
April 16, 1953, had described in proceedings before the Im- 


migration and Naturalization Service the political methods 
of the Chinese Nationalist Government in Formosa, namely 
that it is a "police state," which resorts to mass arrests of 
political opponents by secret police and inflicts brutal treat- 
ment upon such opponents without trial, and had established 
upon the basis of his personal knowledge that critics of the 
Chinese Nationalist Government would be subject to physical 
persecution. | 
8. No contrary evidence whatsoever was introduced Garing the ad- 
ministrative proceedings to rebut plaintiff's claim that he would be sub- 
ject to physical persecution were he to be deported to Formosa. 
9. Notwithstanding the aforesaid record, defendant's special inquiry 
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officer, Chester Sipkin, found that "the evidence introduced in the instant 
case is not sufficiently persuasive for. (him) to reach the conclusion that 
a Chinese person who had voiced opposition to the Chinese Nationalist 
government while in the United States, would be physically persecuted if 
deported to Formosa.” 

10. Upon the sole basis of the finding and recommendation of the 
aforesaid special inquiry officer, defendant acting through his Regional 
Commissioner of the Immigration and Naturalization Service for the 
Southwest Region, ordered that plaintiff's application for stay of deporta- 
tion be denied. The said order was entered on August 4, 1959. 

11. The denial of plaintiff's application for withholding his depor- 
tation to Formosa is not supported by any evidence, substantial or other- 
wise. 

12. The evidence submitted by plaintiff in support of his claim that 
he will be subject to physical persecution if deported to Formosa has 
established that plaintiff has 2 reasonable and substantial basis for fear- 
ing persecution by the Chinese Nationalist authorities in Formosa on ac- 
count of his political opinions. 

13. That defendant's denial of plaintiff's application for withholding 
of his deportation to Formosa is arbitrary, capricious, and contrary to law. 

14. The warrant which orders plaintiff's deportation to Formosa is 
void and contrary to law in that Formosa is not a “country” within the 
meaning of Section 243(a) of the Immigration and Nationality Act (8 U.S.C. 
1253(a)) to which plaintiff may be deported. 

15. Defendant has threatened to deport plaintiff, and unless restrain- 
ed will effect plaintiff's deportation before the action herein can be heard. 

WHEREFORE, plaintiff prays for a judgment: 


(a) Declaring that the warrant of deportation which directs plain- 
tiff to be deported to Formosa is contrary to law and is void; 
Declaring that the denial of plaintiff's application for with- 
holding of his deportation to Formosa upon the ground that he 
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would be subject to physical persecution, if so deported, is 
arbitrary, capricious, an abuse of the discretion reposed in. 
the defendant, and is therefore void; 
Remanding the cause herein for a proper ——— discre- 
tion by the defendant; and 2 
Restraining the defendant from deporting plaintiff pending the 
outcome of this litigation; and 

For such other and further relief as may be appropriate. 


/s/ Jack Wasserman 
/s/ David Carliner 
Attorneys for Plaintiff — 


Wasserman and Carliner 
902 Warner Building 
Washington 4, D. C, 


Fallon and Hargreaves 
550 Montgomery Street 
San Francisco, California 


Of Counsel 


[Filed October 12, 1959] 


ANSWER 


First Defense 
The complaint fails to state a claim eee ——— upon which . 
relief may be granted. 
Second Defense 
Answering the numbered paragraphs of the complaint, defendant 
avers as follows: 
1. He is not required to answer the jurisdictional allegations of 
paragraph 1. 
2. He admits the allegations of paragraph 2, except that he denies 
that hearings are required in connection with defendant's determination 
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as to place of deportation or with respect to the exercise of his discre- 
tion in withholding deportation. 

3,4, 5 and 6. He admits the allegations of paragraphs 3, 4, 5 and 6. 

7. He admits that plaintiff applied to him fora withholding of de- 
portation to Formosa, and that in the proceedings incident to said applica- 
tion plaintiff presented evidence of the facts alleged in paragraph 7(a) 
through (f). 

8. He denies the allegations of paragraph 8. 

9. He denies the allegations of paragraph 9, except that he admits 
that Chester Sipkin, Special Inquiry Officer, upon consideration of the 
record concerning plaintiff, found that the evidence introduced in plain- 
tiff's case is not sufficiently persuasive to warrant a conclusion that a 
Chinese person who had voiced opposition to the Chinese Nationalist Gov- 
ernment while in the United States would be physically persecuted if de- 
ported to Formosa. 

10. Defendant denies the allegations of paragraph 10, except that 
he admits that the Regional Commissioner of the Immigration and Na- 
turalization Service for the Southwest Region, on August 4, 1959, after 
2 careful consideration of the entire record concerning plaintiff, including 
a brief submitted by plaintiff's counsel , adopted the recommendation of 
the Special Inquiry Officer to deny a stay of deportation. 

11,12,13 and 14. Defendant denies the allegations of paragraphs 
11,12, 13 and 14. 

15. Defendant admits that he has threatened to deport plaintiff and 
that he will deport him unless restrained by the Court. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Jom F. Doyle 
Assistant United States Attorney 


/s/ Ellen Lee Park 
Assistant United States Attorney 


[Filed March 20, 1961] 
CONSENT ORDER SUBSTITUTING DEFENDANT 


On motion of plaintiff(s) , consented to by the parties, and on stipu- 
lation of Government counsel that Robert F. Kennedy. the present At- 
torney General of the United States, has adopted and continues in the ac- 
tion to enforce the immigration law complained of herein, undertaken by 
his predecessor in office, William P. Rogers, named as defendant in this 
cause, who resigned as Attorney General during the pendency of this ac- 
tion; and it appearing to the Court that there is substantial need for the 
present judicial review action to be continued to final conclusion on the 
merits, 

It is on this 20th day of ee 1961 
ORDERED: 

That Robert F. Kennedy, Attorney General of the United States, be, 
and he hereby is, substituted as defendant herein in lieu of his predeces- 


sor in office, William P. Rogers, and the caption of this case be, and it 
hereby is, changed accordingly. 


/s/ Burnita Shelton Matthews 
UNITED STATES DISTRICT JUDGE 


[Filed September 25, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LIAO DING YING, ) 
Plaintiff, 
Vv. 


) Civil Action No, 2223-59 
ROBERT F. KENNEDY, Attorney ‘ 

) 

) 


General of the United States, 
Defendant. 


MOTION FOR SUMMARY JUDGMENT 
The defendant by and through his counsel respectfully moves the 
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Court to grant summary judgment in his favor on the grounds that there 
is no issue as to any material fact and that defendant is entitled to judg- 
ment as a matter of law. Incorporated herein and made a part hereof by 
reference is the certified deportation record of the Immigration & Na- 
turalization Service, relating to the plaintiff, file No. Ali 828 875, marked 
(for identification purposes only) as defendant's Exhibit "A." 

In support of this motion defendant herewith submits the required 
statement of material facts and memorandum of points and authorities. 


[Filed October 26, 1961] 


CROSS MOTION BY PLAINTIFF 
FOR SUMMARY JUDGMENT 


Plaintiff moves for summary judgment herein upon the ground that 
there are no genuine issues of material fact and that plaintiff is entitled 
to judgment as a matter of law. 


EXCERPTS OF ADMINISTRATIVE RECORD RELATING 
TO PLAINTIFF'S APPLICATION FOR A STAY OF 
DEPORTATION UPON THE GROUNDS OF 
PHYSICAL PERSECUTION 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


File: All 828 875 - San Francisco 
Special Inquiry Officer: Chester Sipkin 
Shorthand Reporter: Luba Brondz 
Interpreter: Emma L. Lee, USINS 
Language: English and Chinese (Mandarin) 
Held at 630 Sansome Street 

San Francisco 11, California 
Date: April 29, 1959 
In Behalf of Applicant: 

Robert S. Bixby, Esq. 

550 Montgomery Street 

San Francisco, California 


In the Matter of 
LIAO, Ding Ying 


Applicant for Stay of Deportation 
under Section 243(h) of the I & N 
Act 


ee ee eS Ser 
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SPECIAL INQUIRY OFFICER TO APPLICANT: 

Q. Mr. Liao, will-you please stand and raise your right hand. Do 
you solemnly swear that the testimony you will give at this proceeding 
will be the truth, the whole truth and nothing but the truth, ponelpyor 
God? A. Ido. 

BY SPECIAL INQUIRY OFFICER: Mr. Bixby, in the absence of any 
objection I am going to introduce as the first three exhibits in order, the 
application for stay of deportation pursuant to Section 243(h) of the Im- 
migration and Nationality Act; Form J-294, notice to alien showing that 
his deportation to Formosa has been directed; and the original Warrant 
of Deportation, showing that on April 30, 1958, he was ordered deported 
from the United States under Section 241(a)(9) of the Immigration and 
Nationality Act. | 

BY COUNSEL: I have no objection. 

BY SPECIAL INQUIRY OFFICER: These three documents will be 
marked, respectively, EXHIBITS 1, 2 and 3, and made part of the record 
of this proceeding. 

Mr. Bixby, you may now proceed with your interrogation of the ap- 
plicant. 

BXY‘COUNSEL: Thank you. 

COUNSEL TO APPLICANT: 

Q. Mr. Liao, where and when were you born? A. I was born June 
1, 1925, in Kiangsi Province, town of Lin Chun. 

Q. Did you attend school in China, Mr. Liao? A. Yes, sir. 

Q. What schools did you attend and for what periods of time ? 

A. When I was six I went to primary school at Kiangsi Province and way 
up to the first year of the senior middle school. Then I went to Chunking, 
Szechwan Province in 1942. I attended National Middle School #2. By 
1944 I graduated from middle school. Then I went to Futan University, 
also in Szechwan, for one semester. Then in January, 1945, I enlisted in 
the Chinese Air Force. I went to Air Force Academy for examination. 

Q. How long did you attend the Air Force Academy? A. Around 3 
years, which included both training in China and the United States. 
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Q. When did you first enter the United States? A. September, 1946. 

Q. And how long did you remain in the United States? A. About 
one year. 

Q. And you were attending classes in the United States during the 
entire period? A. Yes, sir. 

Q. And you departed in September , 1947, with your unit? A. Yes, sir. 

Q. Where were you stationed with the Chinese Nationalist Air Force 
after you returned to China in September, 1947 ? A. Iwas stationed at 
Hankow , Suchow and Shanghai. 

@. How long were you stationed in Shanghai? A. In Shanghai about 
two or three months, I would say. 

Q. Were you in China when the communists took China over? 

A. No, sir. p 

Q. Where were you stationed at that time? A. Formosa. 

Q. When did you first become stationed in Formosa? A. I left 
Shanghai May 25, 1949 - that was the last day under the Chinese Nation- 
alist control. 

Q. Do I understand it was the last day that the Chinese Nationalists 
controlled Shanghai? A. Yes, the morning I left there for Formosa I 
withdrew with my unit to Formosa. 

Q. And how long were you stationed in Formosa? A. In Formosa 
about six years. 

Q. When were you last staioned in Formosa? A. October, 1954. 

Q. In what capacity did you serve with the Chinese Nationalist Air 
Force? A. WhenI got back I was a bombardier about a year. Then I 
was in charge of the armaments and during the Formosa period I was 
personnel officer. 

Q. Did you see any combat during the period of your service with 
the Chinese Nationalist Air Force? A. Yes, sir. 

Q. Approximately how long were you in combat? A. AsI said, 
about a year during my assignment I was bombardier. 

Q. Were these missions that you flew with the airplanes? A. Yes. 
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Q. You have entered the United States on only two occasions, is 
that correct? A. Yes, sir. ; 

Q. And the second occasion was approximately October, 1954, is 
that correct? A. Yes, sir. : 

Q. You didn't depart with your unit? A. Yes, sir. 

Q. You came to the United States for training, is that right? 

A. Yes, sir. 

Q. What caused you to remain in the United States rather than re- 
turn to China with your unit on February 14, 1956? A. Isent a letter of 
resignation to the commanding officer, General Wang, in Formosa. 

Q. I have here what appears to be a letter written in the Chinese 
language. Is this letter in your handwriting? A. Yes, sir. 

Q. Now, is this a copy of the letter that you just referred to that 


you sent to General Wang? A. Yes, sir. 
@. And when did you prepare this? A. That's about the last week 


of the training. 

Q. When did you prepare the copy? A. The copy I wrote down the 
same time. 

Q. I also have attached to this a receipt for a registered article. 

Is this connected with the letter that you sent to General Wang? A. Yes,sir. 

BY COUNSEL: I would like to offer this as an exhibit. 

SPECIAL INQUIRY OFFICER TO APPLICANT: 

Q. Mr. Liao, this letter shows that it was dated February 13, 1955, 
not 1954. 1955 is the correct date, is it not? A. Yes, sir. | 

BY SPECIAL INQUIRY OFFICER: This letter to General Wang, 
together with its translation, will be received in evidence and marked 
EXHIBIT #4. 

COUNSEL TO APPLICANT: 

Q. Mr. Liao, why did you submit your resignation from the Chinese 
Nationalist Air Force? A. The reason I have already explained in the 
letter. 

Q. Isee. What would happen to you now if you returned to Formosa? 
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A. Well, from my experience the way the Formosan authority treated 
people like me only approximately two ways - one way or the other. One 


way is execution. The other way is concentration camp. 

Q. On what do you base your conclusion that you would either be 
committed to a concentration camp or executed if you returned to Formosa? 
A. Because I saw many facts during the period I was in Formosa. At that 
time the government allowance for dependents of the Air Force personnel 


was 30 Formosa dollars for all dependents, and 20 dollars for airmen 
second class. Lt. Lee and many of the other members of the Air Force 
were very discontent with the action the government was doing. Then Lt. 
Lee drew a picture on a wall of a pregnant woman and there was a mark 
of 30 dollars on the pregnant woman. Because of that Lt. Lee was taken 
away by political officers and no one never see him again. 

SPECIAL INQUIRY OFFICER TO APPLICANT: 

Q. In other words, you are trying to say that this Lt. Lee criticized 
the allotment system and as a consequence of his criticism he was punished 
in some way? A. He disappeared. He was taken away by the political 
officers and no one ever saw him again. And another one, an airman named 
Yuen, he was working in my office and he was taken away by political of- 
ficers and I never see him again and no one heard from him. And finally 
the political department sent a letter to us - the reasons - he is diverting 
some stuff. That was the only reason they gave. 

BY SPECIAL INQUIRY OFFICER: Continue, Mr. Bixby. 

COUNSEL TO APPLICANT: 

Q. Do you have any other reasons for fearing that you would be sub- 
ject to persecution if you returned to Formosa? A. Airmen disappear 
without due process of law. There was another man, a journalist named 
Kung Teh Poo, and a member of the legislature, Mah Chu Fung. They 
were convicted because they criticized Generalissimo Chiang Kai-shek 
and they were never released until present. 

Q. Mr. Liao, have you yourself done anything in opposition to the 
Nationalist government that you feel would cause them to persecute you 
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upon your return? A. Yes, sir, according to these facts my case is even 
worse than theirs because during the training in the United States Air 
Force I lived in BOQ with American officers. They have certain curiosity 
about our form of government, therefore we have a lot of conversation. 
Within the conversation I told them the truth and my major, he reported 
back to Formosa and also he warned me twice. Therefore I began to find 
out whether he reported me or not. One day I found a letter from political 
department to Major Chin. The letter ordered Major Chin to watch me 
closely and be sure to take me back to Formosa for severe punishment. 

Q. Could you tell me about what date you discovered this letter to 
Major Chin? A. I don't remember the date very clear. It is ae three 
weeks before my training was over. 

Q. Did you have any conversation with Major Chin after reading 
this letter? A. No, sir, I gave the letter back to Major Chin. 

Q. Where did you find this letter? A. Every day during ten o'clock 
we have a coffee break and one of us would go to post office to get our 
mail. Since he warned me I became aware about the letter from the po- 
litical department. So, every day I volunteered to go post office to get 
the letter. One day I found one letter which has special name for the 
political department and I read it. I read it then I give it back to Major 
Chin. | 

Q. You mentioned having conversations with various officers of 
the United States military during your training period. Was a Major 
Joseph H. Carter one of the officers that you conversed with? A. Yes,sir. 

Q. I show you a letter bearing date of June 7, 1958 and signed by 
Joseph H. Carter, and the envelope addressed to Mr. David Lee. Are you 
familiar with Major Carter's handwriting? A. Yes, sir. 

Q. And is this in Major Carter's handwriting? A. Yes. 

Q. And this letter was received by you? A. Yes, sir. 

BY COUNSEL: I would like to offer this as exhibit next in order. 

BY SPECIAL INQUIRY OFFICER: The letter from Major Carter 
will be received in evidence and marked EXHIBIT #5. : 
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COUNSEL TO APPLICANT: 

Q. Since you submitted your resignation to the Nationalist Air Force 
have you done anything at all in opposition to the Chinese Nationalist gov- 
ernment? A. Yes, I discussed with my friends, all friends I know, and I 
always exposed the true facts of Formosa to them because I want to let 
them know what is the true face of Formosa. 

Q. Well, what is your opinion of the Formosan government? A. For- 
mosan government is first of all - it is a one-party rule of government. 

I was a member of the Kuomintang, too. The form of the party - it is no 
different than the Communist party. They are centralized with a commis- 
sioner and members of the party absolutely have to obey the party's order. 
And the finance of the party does not come from the contribution of the 
members of the party - it comes from Chinese government treasury. And 
the party conducted all the government and the armed forces. 

SPECIAL INQUIRY OFFICER TO APPLICANT: 

Q. Well, actually the question was not how the government was con- 
stituted but what you thought about the government. What do you think 
about the government? A. The party and the political officers existed 
in the armed forces. They always try to come through the armed forces 
and every member of the armed forces is under the supervision of them 
about your thought. 

COUNSEL TO APPLICANT: 
Q. Do you approve of the practices that you have just explained that 


exist in the Formosan government? A. No, sir, I disapprove because it 
is absolutely contradict the voluntary principles of modern democracy. 
People can't think what they want to think. People can't talk what they 
want to talk. 

Q. Now, you just mentioned that you were formerly a member of 


the Kuomintang. For what period of time were you a member of that or- 
ganization? A. I was a member of that organization since I entered the 
Chinese Air Force all the time. All the students of the academies, either 
Navy, Army or Air Force, are members. 
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Q. You were a member of that until you submitted your resignation, 
is that correct? A. Yes, sir. 

7 Q. When did you first form an intention to submit your resignation 
and remain in the United States? A. That was about a few les before 
the training was over. 

Q. That would be a few days before February 14, 1955? A. A few 
days before 15th because I graduated on the 15th. 

Q. Did the thought ever occur to you to leave your unit and stay in 
the United States prior to your departure from Formosa to the United 
States? A. No, sir. 

Q. Let me ask you a hypothetical question. Assuming that instead 
of being sent to the United States you had been sent to a very small island 
located in the South Pacific, close to the equator, with a very unpleasant 
climate. And further assuming that this little island had a democractic 
form of government identical with the one we have in the United States, 
would you have resigned and remained on this small island with very poor 
weather conditions? And further assuming that economic opportunities 
were much poorer on that island than they are in the United States, would 
you have done the same thing that you did here? A. I would. 

Q. Why would you? A. Because even miserable life is better than 
dying. 

Q. Then I am to understand that you expect to die if you returned 
to Formosa because of the letter that you saw addressed to Major Chin? 
A. From my experience that would happen because even some, like Lt. 
Lee, he hadn't criticized politics in Formosa, only dependent payment 
brought that result. In my case probably many times worse than that. 
Even Lt. Lee disappeared - no one ever see him again. 

Q. Let me ask you with reference to the letter that you read ad- 
dressed to Major Chin - did that letter contain any mention of any specific 
punishment that would be dealt out to you on returning? A. No, sir, just 
severe punishment. 


Q. Since you resigned your commission in the Nationalist Air Force 
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what have been your occupations here in the United States? A. Bus boy. 

Q. Have you had any schooling here in the United States? A. Yes, 
Iam going to City College of San Francisco. 

Q. How long have you been in school altogether? A. I have been 
in City College for about 3 years. 

Q. And what degree are you attempting to obtain? A. Iattempt 
electrical engineering degree, Bachelor of Science. 

BY COUNSEL: I have no further questions, Mr. Sipkin. 

SPECIAL INQUIRY OFFICER TO APPLICANT: 

Q. Mr. Liao, are you presently married? A. No, sir. 

Q. Have you ever been married? A. Iam single all the time. 

Q. You were in the Air Force since 1945 and up until the time you 
resigned, is that right? A. Yes, sir. 

Q. Were you enlisted for any particular period of time? A. Idon't 
know. 

Q. I don't understand why you don't know. Could you leave at any 
time? A. That was never designated. 

Q. Now, does the Chinese government consider that you deserted 
from the Air Force when you didn’t return? A. I don't know, sir. 

Q. Do you consider that you deserted? A. No, sir. 

Q. You were sent here for a special purpose and you didn't return 
to China. Now, do you consider that a desertion, or what do you consider 
it? A. Inever considered that is a desertion because I resigned my 
commission. 

Q. If you were in Formosa would you have been permitted to re- 
sign your commission at any time? A. Some people did. 

Q. I didn't ask you about some people. I want to know if you would 


have been permitted to resign your commission if you had stayed in For- 

mosa? A. There is a fifty-fifty chance because some people did it. | 
Q. In other words, they didn't allow some people to resign their 

commissions if they didn't want to? A. I don’t know, sir, that was for 

the upper branch. 
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Q. What would have happened if you had submitted your resignation 
as an officer while you were in Formosa? Would you have been discharged 
from the Air Force? A. That could be. Some of my friends did and noth- 
ing happened to them. They just resigned and became civilians. 

Q. Could you have done it? A. They did; it would be the same with 
me. 

Q. Then you could have resigned your commission while you were 
in Formosa, is that right? A. Could be. 

Q. Now, while you were in Formosa you were made aware of the 
fact that the government was allegedly totalitarian? A. Iam aware of 
that. ; 

Q. And you continued to serve with the military. Why did you con- 
tinue to serve with the Air Force knowing it is a totalitarian government ? 
A. Because my future was there. Everybody got a future. That's my 
career. Nobody wants to give up your career unless it is necessary to 

do so. 

Q. Did you make any unfavorable comments about the government 
while you were in Formosa? A. No, sir, the consequences would not al- 
low it. | 

Q. Why did you find it necessary to make unfavorable comments 
about the government of Formosa after you came to the United States? 
A. Because we had a new political officer here. 

Q. That's no reason you had to make unfavorable comments. 

A. Because American officers asked me. 

Q. Well, you didn't have to answer. A. Well, you can't lie all the 

time. 


Q. You could have said, "I refuse to discuss it." A. No, you can't 
have that attitude toward a friend. ! 


Q. You mean to say that if you told the friend that you couldn't dis- 
cuss the Formosa situation because it might have unfavorable results for 
you, your friend would insist on your answering the questions?’ A. No, 
sir, when you have a lot of things to say, lots of discontent, and once you 
get a chance to say without the danger, you would say that. 
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Q. When did you make up your mind not to return to Formosa ? 
A. A few days before the training was over. 

Q. If you knew you were going back to Formosa and you knew it 
would be dangerous to make unfavorable comments regarding Formosa, 
why did you do it? A. I didn't know the Chinese major report me. He 


was my friend. 
10 Q. Who reported you to the Formosan government? A. Major Chin. 

Q. Did he hear you make these unfavorable comments? A. Yes, he 
heard not directly. He heard because we lived in BOQ. He may hear from 
the next room. 

Q. Did you make any comments that he heard directly from you 
about Formosa? A. He never heard it directly from me, but he warned 
me twice. 

Q. Do you think that if you had not made unfavorable comments and 
had merely resigned your commission and then had been sent to Formosa 
you would be persecuted? A. First of all, if I didn't make comments I 
would return to Formosa because that's my career. I don't want to give 
up very easily. 

Q. I just want to know if you were going to be deported to Formosa 
at the present time and you hadn't made any unfavorable comments con- 
cerning the Formosan government, would you be persecuted when you ar- 
rived there? A. I don't think so. 

Q. Then you are going to be persecuted because you made these 
unfavorable comments, is that right? A. Yes, sir. 

Q. And at the time you made these unfavorable comments you still 
intended to return to Formosa? A. Yes, sir. 

Q. I can't understand why you made them. Can you enlighten me ? 
A. Because there was new political officer watching us in this country. 

Q. There was no one forcing you to make these statements. A. When 
you in conversation with your roommate, with your friends, your class- 
mates, I didn't consider anything would happen, but there was a new po- 
litical officer watching us in this country. Otherwise if I wanted to tell 
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the newspaperman - if I wanted to something happen I would talk to news- 
paperman. 

Q. And yet at the time you made these statements you intended to 
return to Formosa and continue your career with the Air Force? A. Yes, 
sir. 

Q. When you wrote your letter of resignation to General Wang on 
February 13, 1959, why is it that you didn't submit a simple letter of 
resignation without going into the other facts that are set forth therein? 

A. Because when you resign your commission you got to have reason. 
That's the true fact - true reason. 
11 Q. Why couldn't you have just said, "I wish to submit my resigna- 
.«, tion because I want to remain in the United States?" A. Because that's 
not true fact. I didn't want to remain here. It is because persecution for 
me I can't go. 

Q. However, the persecution that you would be subject to was brought 
on by yourself by talking too much, is that right? A. Yes, sir, I would say. 

Q. At the time ya decided not to return to Formosa, were there any 
other Chinese officers who had reached the same conclusions and did stay 
here with you? A. No, sir, I didn't discuss with them. 

Q. Did any other Chinese officers make remarks unfavorable to the 
Nationalist government of Formosa while they were here? A. Those who 
came for training with me that time, no, sir. 

Q. You never heard any of the other officers make unfavorable com- 
ments regarding the Formosan government, is that right? A. No, never 
heard. 

Q. And all of these other officers, as far as you know, returned to 
Formosa, is that right? A. Yes, they got families, wives and children in 
Formosa. 

Q. If you had a wife and children in Formosa, would you have made 
these derogatory remarks while you were in the United States? A. I 
probably will because of my character. 

Q. At the time you were told to return to Formosa had your train- 
ing in the United States been completed? A. Yes, sir. 
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Q. About how long after you came to the United States did you start 
making derogatory remarks about the Formosan government? A. About 
the middle of the training. 

Q. How many weeks were you supposed to stay here for training ? 
A. Three months. 

BY SPECIAL INQUIRY OFFICER: Have you anything else, Mr. 
Bixby ? 

BY COUNSEL: I would like to offer newspaper clipping from the 
"Chinese World,” August 17, 1954 edition, which contains a copy of a letter 
from former Formosan governor, K. C. Wu, to Dr. Hu Shih, and also 
.ook't magazine of May 19, 1953, which contains an article by Adlai 
Stevenson on Formosa on pages 34 and 35. 

BY SPECIAL INQUIRY OFFICER: For what purpose are you sub- 
mitting these documents ? 

BY COUNSEL: I am offering these for the purpose of showing 
generally the conditions that exist in Formosa. I believe they have a bear- 
ing on the applicant's claim to physical persecution. 

BY SPECIAL INQUIRY OFFICER: I would like you to take these 
proposed exhibits and mark exactly what you want me to consider in con- 
nection with this case. When they are resubmitted they will be received 
in evidence and marked, respectively, Exhibits 6 and 7. 

BY COUNSEL: Insofar as the newspaper clipping is concerned, 
Mr. Sipkin, I would like to have you consider the entire newspaper clip- 
ping inasmuch as I feel that it is pertinent as a whole. And with respect 
to the magazine article I will mark the parts I would like to have you con- 
sider and will submit it. 

BY SPECIAL INQUIRY OFFICER The newspaper article will be 
received at this time in evidence and marked EXHIBIT 6. 

BY COUNSEL: Mr. Sipkin, there are two other cases before this 
Service, the case of LIN fu Mei, file A8 922 627, and CHENG Fu Sheng, 
A10 491 862, with essentially similar facts as we have, I believe, in this 
case today. And in both the cases LIN Fu Mei and CHENG Fu Sheng we 


21 


have submitted considerable amount of documentary evidence, and also 
there was a sworn statement in those files which was given by Dr. K.C. 
Wu concerning the conditions in Formosa. Dr. Wu is former governor 

of Formosa and I believe is quite an authority on the subject and I believe 
his statement would be very pertinent to the applicant's case. Both the 
case of LIN and CHENG are now pending before the United States Court 
of Appeals for the Ninth Circuit here in San Francisco. I expect that they 
will shortly be disposed of by the Court of Appeals, and since the docu- 
ments that we submitted in administrative proceedings are now all in the 
court files, I would request that your decision in this case be postponed 
until the cases in the Court of Appeals have been decided and the docu- 
ments returned to the Service so that those documents can be made a part 
of the record in the instant case. I realize this is a rather unusual re- 
quest, but I do feel that it is an appropriate request under the circum- 
stances. The documents of which I speak are unobtainable. I know of no 


way that we could duplicate the sworn statement of K. C. Wu that is con- 
tained in these two files, and I know of no way that we could duplicate the 
various articles, magazines, periodicals, etc. And since these articles, 


in my opinion, are so ifiiportant in reaching a decision in this case, I 
would request that your decision be held in abeyance until the documents 
are returned from the court files and could be made part of this record 
so that you could have an opportunity to review that documentary evidence 
and make your decision partially upon the basis of that evidence. 

BY SPECIAL INQUIRY OFFICER: I cannot hold this case in abey- 
ance indefinitely. I will take no action on the recommendation to be ren- 
dered for a period of 30 days. If the decision is not rendered within that 
period of time I can only suggest that you have duplicates made of the 
material held by the Circuit Court. At the expiration of 30 days Iam go- 
ing to make my recommendation on the basis of the material before me. 

BY COUNSEL: Very well. If the matter is not disposed of and the 
files returned within a month, I will then, in accordance with your state- 
ment, attempt to have duplicates made and submit those to you. 
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BY SPECIAL INQUIRY OFFICER: That would be well. Have you 
anything further? 

BY COUNSEL: No, I have nothing further. 

BY SPECIAL INQUIRY OFFICER: The interrogation is ended. 

so 

I certify that to the best of my knowledge and belief the foregoing 
transcript is a true and correct report of everything that was stated dur- 
ing the course of the interrogation, excluding statements made off the 
record. 


/s/ L. Brondz 
Shorthand Reporter 


All 828 875 4-29-59 


Law Offices Of 
FALLON AND HARGREAVES 
550 Montgomery Street 
San Francisco 11, Calif. 


DISTRICT DIRECTOR 
IMMIGRATION AND NATURALIZATION SERVICE 
SAN FRANCISCO, CALIFORNIA 


IN RE: LIAO, DING YING, in Deportation proceedings. 
FILE NO. Ali 828 875 
APPLICATION FOR STAY OF DEPORTATION PURSUANT TO 
SECTION 243(h) OF THE IMMIGRATION AND NATIONALITY ACT 


STATE OF CALIFORNIA [Fee Paid 


i 
Stamp Dated 4/13/59] 


ese 
CITY AND COUNTY OF SAN FRANCISCO) © 


LIAO, DING YING, being first duly sworn, deposes and says: 

That affiant is in receipt of a notice from the Immigration and Na- 
turalization Service dated April 30, 1958 stating that his deportation to 
Formosa has been directed; 

That affiant last entered the United States at Guam, M.I., on October 11, 
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1954 when he was admitted as a non-immigrant foreign government of- 
ficial. At the tine of his entry affiant was a Captain in the Chinese Na- 
tionalist Air Force and had come to the United States to receive advanced 
military training; | 

That affiant has strongly opposed Communism at alltimes. During 
the course of his military service with the Chinese Nationalist Air Force, 
it became increasingly apparent to affiant that the Communist Govern- 
ment on the mainland of China and the Government of Chang Kai Shek on 
Formosa are essentially similar in nature. Both Governments are 
Totalitarian and both employ the brutal police State methods to repress 
all freedom of thought and criticism of Government. 


Due to his desire for freedom and his intense dislike of the corrupt 
dictatorship of Chang Kai Shek, affiant sent his resignation from the 
Chinese Nationalist Air Force to General Wang, Commander-in-Chief, 
Chinese Air Force, Taipai, Formosa, on February 14, 1955. In view of 
his political beliefs and activities in opposition to the Government of 
Chang Kai Shek, affiant believes he would be subjected to extreme physical 
persecution at the hands of that Government if forced to enter Formosa 
at this time. 


Affiant therefore respectfully prays that he be accorded a hearing 
pursuant to the applicable law and regulations thereunder in order that 
he may produce evidence to establish that his deportation should be stayed 
until such time as he can enter Formosa without fear of physical 


persecution. 


/s/ Liao, Ding Ying 


[Jurat dated March 25, 1959] 


EXHIBIT 2 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
SAN FRANCISCO, CALIFORNIA 


NOTICE TO ALIEN OF COUNTRY TO WHICH 
HIS DEPORTATION HAS BEEN DIRECTED 


Liao Ding Ying File No.: Ail 828 875 
I & NS custody Date: April 30, 1958 
Dear Sir: 

Pursuant to the order of deportation in your case and Section 243 
of the Immigration and Nationality Act, your deportation to Formosa has 
been directed. 

Very truly yours, 


Bruce G. Barber 
District Director 


1-294 By: Stan Olson, Assistant District 


(3-23-57) Director for Deportation 


EXHIBIT 4 


From: Captain D.Y. Liao, Chinese Air Force, Scott AFB, February 13, 
1955. 


To: General Wang, Commander-in-chief, Chinese Air Force, Taipeh, 
Formosa. 


1. In the past ten years I was engaged in the Sino-Japanese war and 
the struggle against the communists while serving with the Air Force. I 
had a good record. By the order from the Air Force Headquarters on the 
23rd of September 1954, I was directed to report to the United States Air 
Force to be trained as a personal officer. 

2. In Formosa, I had reviewed and analyzed the causes for the de- 
feat we had suffered on the mainland. Lost of support from the people and 
the degeneration of the morale of the troops were the main reasons for the 
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defeat. It was due to the corruption and inefficiency of the government 

and the selfishness and dictatorship shown by the Generalissimo. ‘After 

the withdrawal to Formosa, the situation worsened when the Generalissimo 
tightened his dictatorial control of the people. He aimed to consolidate his 
personal power and that of the Kuomingtang faction by these methods; 
thought control of the military through political officers, control of the 
government and the armed forces by his party. Any political divergency 
will be condemned as the unpardonable crime, and arrest and execution 
will follow without the due process and protection of law. The masses re- 
mained silent not because they are ignorant of what is happening, but be- 
cause of the deep rooted fear of persecution. The unreasonable pay of the 
servicemen further lowered the morale of the fighting men. Yet, they have 
presented a democratic front to mislead our allies. Their methods of con- 
trol were almost exactly the same as those of the communists; they dis- 
regard the principles of democracy; they abuse the basic rights of the hu- 
man beings. The armed forces and the people on Formosa will fight to re- 
cover the mainland; they will fight against the totalitarian with the hope to 
secure democracy, but the government imitates the methods of the com- 
munists to nullify their hopes, then, what chances are there fora victory 
in this struggle without reform. 

3. Iama Chinese officer. It is my responsibility to fight for my 
country. But I will not be loyal to any person or any party; interest of the 
nation will always come first. A few of my friends were arrested illegally 
and were executed. I have heard many more such cases. Such an injustice 
could happen to me too. Therefore, I have decided to resign my commis- 


sion so that I could preserve my life and wait for the opportunity, in the 
future, to fight for the people. 


LILLY SUN, being first duly sworn, deposes and says: 

That she is familiar with both the Chinese and the English languages, 
and that she can read, write and translate the said languages, and that [she] 
has read the translation of the foregoing letter in the Chinese into the Eng- 
lish language, and that said translation is a true, full and correct transla- 
tion of the said letter. 

/s/ Lilly Sun 
[JURAT the 3rd day of June, 1958] 
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EXHIBIT 8 TO TRANSCRIPT 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Chicago, Illinois 
RECORD OF SWORN STATEMENT 
In re: CHENG Fu-Sheng File No. E 33948 
PRESENT 


Deponent - Kuo-Cheng Wu 
Investigator - William H. Bartley 
Stenographer - Libby L. Tachna 


Immigration and Naturalization LANGUAGE: English 
Service, Room 928 A, New Post 
Office Building, Chicago 7, Illinois 


August 16, 1954 INTERPRETER: None 


Meee ea 


INVESTIGATOR BARTLEY TO DEPONENT: 

Q. You are advised, Dr. Wu, that I am an Investigator from the 
United States Immigration and Naturalization Service and am empowered 
by law to administer oaths and hear testimony in connection with immigra- 
tion laws. I desire, at this time, to take a statement under oath concern- 
ing a matter of interest to the United States Government. Any such state- 
ment that you make must be voluntarily made and may be used by the Gov- 
ernment in proceedings against you or any other person. Under such cir- 


cumstances are you willing to make a voluntary statement at this time ? 


A. Yes,Iam. 

Q. Will you stand and be sworn. (Complies). Do you solemnly swear 
that all the statements you are about to make will be the truth, the whole 
truth, and nothing but the truth, So Help You God? A. Ido. 

Q. Will you identify yourself for the record Dr. Wu? A. I was born 
in [Sept], : 1903, then I came to this country as a student in 1921, I left 
this country in 1926 after having got my Doctors Degree in Princeton. 
After 1926 I went back to China and I joined the revolution almost 


* 
Bracketed portions throughout this exhibit indicate handwritten cor- 
rections initialled.“K.C.W." 
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half a year later, about the end of 1926, we joined the Nationalist Kuomin- 
tang, that is the Nationalist Party. Well, I served first as Secretary in 

the Foreign Ministry up to roughly 1928, then I became Director of the 
Hupeh, [Provincial] Bureau of Wine and Tobacco Taxation, then I became 
Director of the Land Administration in the city of Hankow. Later on I be- 
came the Director of the Finance Department, something like the Treasury, 
of the city of Hankow, then I became Commissioner of Finance, also some- 
thing like your Treasury, of the Province of Hupeh. Then I served as 
Private Secretary to Generalissimo Chiang Kai-shek, then afterwards I 
became Major of Hankow. [Mayer-ef] Hankow used to be known as the 
Chicago of China, it is quite a big city, just as Chicago. Then I was Mayor 
there for almost over six years until the Japanese came. I evacuated about 
a few hours before the Japanese came, that was in 1938. Then I became 
the head of a second department of the Supreme National Defense Council 
during the war with Japan, then at the end of 1939 I was Mayor of Chunking. 
I remained in that office until 1942. From 1942 I was transferred to the 
Foreign Ministry and became the Political Vice Minister of the Foreign 
Office , somewhat like your Under Secretary of State, and then I became 
Acting Foreign Minister for almost three years between 1942 and 1945. 

I was Minister of Information of the Nationalist Government between 1945 
and 1946. After the was I became Mayor of Shanghai, 1946 to 1949 and 
when we lost the mainland I was made Governor of Formosa. I assumed 
office on December 21, 1949, I resigned on April 16, 1953, then I came to 
this country in May, I left Formosa May 24,1953, last year. 

Q. The files of this office contain a Form 257, V 185 048, in the name 
of K. C. Wu, born Hupei, China, 2 Sept. 1903, destined to the Chinese Em- 
bassy , Washington, D.C., occupation-Foreign Government Official, purpose. 
and intended length of stay-On Official business, nationality-Chinese, race- 
Chinese, shows admitted to the United States on May 25, 1953, at Seattle, 
Washington for duration of status under A-2 of the Immigration and Nation- 
ality Act. Does this form apply to you Dr. Wu? A. Yes. 

Q. You say you want to explain that, you want to tell that you changed 
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your status. Is it pertinent to the Cheng case? A. Ina way. I applied 
for an ordinary passport to come to this country. It was first refused 
and then finally it was given to me because I applied pressure there. I 
was given an ordinary passport, then in the last minute before I left For- 
mosa, Generalissimo Chiang Kai-shek sent the Vice Minister of Foreign 
Affairs to my house, took away the ordinary passport and changed to of- 
ficial passport. 
Q. By official passport do you mean what we call diplomatic pass- 
port? A. Well, it is A-2 visa, diplomatic you will have A-1. You see, 
in this way, I want to explain, it is my idea, I would give it as a fact, the 
reason why they changed that is they want to keep me silent in this country. 
Q. Dr. Wu, I have before me the June 29, 1954, issue of Look Maga- 
zine. Pages 39 through 45 contain an article entitled, ''Your Money Has 
Built A Police State in Formosa," by K. C. Wu. I present that magazine 
to you and ask you are you the author of this article? A. Iam the author 


of this article. The title, however, is not mine. The title is given by the 
editor. 
Q. Do you mean that you were not consulted before this title was 


put on the article? A. They tell me that is the usual way. I mean I write 
the article and leave the title out. They give the title. 

Q. Did you, when you submitted this article to the editors of Look 
Magazine, have a title of your own selected? A. No, I didn't have any title. 

Q. In other words you merely wrote the article, presented it to the 
editors of Look Magazine, and they read the article and decided what the 
title should be? A. Right. 

Q. As the author of this article I suppose we can believe that you 
are thoroughly familiar with the contents, but how long has it been since 
you read this article? A. Everything I wrote there I can swear, I have 
sworn under oath, everything is true. Very recently because Iam writing 
another article to refute Mr. Bullitt's article, which appears in Look in 
the current issue so I have glanced over it again. 

Q. Then you have read it in the last few days? A. Yes. 
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Q. You are now under oath Dr. Wu and with that oath in mind, can 


you state that the items appearing in this article are all true and correct ? 


A. All true and correct. 

Q. I would like to go over certain points in this article with you, in 
connection with the article you have mentioned written by Mr. William C. 
Bullitt, which appears in the August 24, 1954, issue of Look Magazine, 
are you quite familiar with the article by Mr. Bullitt, which is entitled, 
"Should We Support an Attack on Red China 2" A. Yes, I have read every 
page of it and I have written an article. I just finished the article yester- 
day and I have mailed it this morning to Look Magazine and I have brought 
a copy here. 

Q. In your article, Dr. Wu on Page 40 in the first column you say 
that, "Though Generalissimo Chiang Kai-shek is still the supreme ruler 
of the land, he has made his son, Chiang Ching-Juo, his heir and successor 
and has delegated most of his powers to him." Mr. Bullitt, in his article 
on Page 33 says, "Not Chiang Ching-kuo but Chen Cheng, the former Prime 
Minister, who was elected Vice-President this spring, is the destined suc- 
cessor in case of Chiang Kai-shek's death; and the only powers ‘delegated’ 
to Chiang Ching-kuo are those which President Eisenhower has ‘delegated’ 
to the FBI, the CIA and the Inspector General of the Army." Do you have 
any comment to make on that Dr. Wu? A. I will read to you the article 
I have written in connection with that point. "Mr, Bullitt keeps on calling 
Chiang Ching-Kuo's secret police the 'Formosan FBI.’ But that is truly 
an insult to the FBI. Does the FBI arrest people without evidence? Does 
it hold people incommunicado and without trial? Are there secret jails 
for the FBI to detain the victims? Mr. Bullitt also compares Chiang Ching- 
Kuo's Political Department to the position of the Inspector-General of the 
United States Army. Do your Inspector-General and his subordinates have 
more authorities than the line command? Are all promotions and demo- 
tions in your army channelled through the Inspector-Generals’ office alone ? 
Does your Inspector-General send agents down to the lowest units of the 
armed services to spy upon the troops and to encourage the soldiers to spy 
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one upon another? Mr. Bullitt, however, eulogizes Chiang Ching-Kuo on 
his achievements in digging out Communist agents. He mentioned particu- 
larly the case of Vice Chief-of-the-General Staff of the Armed forces, Wu 
Shih. But strictly speaking, the case was discovered early in 1950, before 
Chiang Ching-Kuo took the actual command of the secret police; and a 
tribute to him in this regard is therefore inappropriate. But that is be- 
side the point. Mr. Bullitt's defense of Chiang Ching-Kuo follows the stand- 
ard pattern. Formosa is in mortal danger of Communist infiltration. Thus 
extra drastic measures have to be taken to combat it, and whatever Chiang 
Ching-Kuo may do and may have done should be condoned on that account. 
But that is where men like Mr. Bullitt are exactly mistaken. I have always 
advocated the greatest vigilance against possible Communist infiltration 
but I also maintain that everything in that line should be done in accord- 
ance with proper legal procedure and rules of evidence. If my was is 
followed, I do not believe that any real Communist agent that Chiang Ching- 
Kuo may have caught, can have excaped undetected either. But as Chiang 


Ching-Kuo's way is now, by calling any and everyone who is critical of, 


and opposed to him and President Chiang a Communist, and by arresting 
and torturing anybody at will, then I say that for every Communist he may 
have caught, he may have converted tens and dozens of others into unwill- 
ing Communists. He is doing his utmost to pull the rugfrom under the feet 
of the Nationalist Government and alienating for it all the sympathy and 
support of the Chinese throughout the world." Now comes directly to your 
point. ‘Mr. Bullitt says also that President Chiang Kai-shek's chosen heir 
and successor is not Chiang Ching-Kuo, but Chen Cheng who was elected 
Vice-President this spring. Legally and nominally, Mr. Bullitt is right. 
Actually and with respect to real power, Mr. Bullitt is wrong. Even ac- 
cording to Mr. Bullitt's own admission, to wit: 'The only powers "dele- 
gated" to Chiang Ching-Kuo are those which President Eisenhower has 
delegated to the FBI, CIA and the Inspector-General of the Army,’ just 
imagine how great that combination of power is, even if we take the words 
of Mr. Bullitt only literally. But add to that the powers which the FBI and 
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the Inspector-General do not have but Chiang Ching-Kuo's secret police 
and Political Department do have, then one begins to see the true dimen- 
sions of that authority. But Chiang Ching-Kuo's powers are not confined 
to these. In addition, he is the real boss of Kuomintang which controls 


the Government and makes all key appointments. He is also the head of 


the Youth Corps which indoctrinates the young. Put in such a position, 
anyone can become, and is, the true and only master of Formosa." That 
is my answer to your question. | 

Q. In your article, Dr. Wu, Column 2 on Page 40, you make the 
statement, "This first-born son, a man of 45, the child, not of Madame 
Soong Chiang, but of the Generalissimo's first wife, is married to a Com- 
munist Russian woman.” Mr. Bullitt, in his article says, ''The lady was 
born in Russia. She is no more a Communist than K. C. Wu's wife is." 
Do you have any comment on that to make? A. Yes, Ican also answer on 
this. I will read what I wrote. "Then Mr. Bullitt charges me that I have 
"hit below the belt' with the statement that Madame Chiang Ching-Kuo is 
‘ta Communist Russian woman." Now my statement is just a statement 
of fact. She was born in Communist Russia. She was educated and brought 
up in Communist Russia. She was married to Chiang Ching-Kuo in Com- 
munist Russia. She is a Communist Russian woman. I certainly cannot 
have said that she is 'a democratic Russian woman.'" 

Q. By that statement, Dr. Wu, do you mean that the woman was 
born, raised, and educated in the USSR under a Communist Regime or do 
you mean that this woman is a Russian Communist? A. I mean that she 
is a woman of Communist Russia. I am not sure that she is a Communist 
or not. 

Q. But your statement is unclear because it does give the impres- 
sion that to your knowledge this woman is a member of the Communist 
Party? A. That I do not say. I should have used another word, maybe 
Soviet Russian woman. But you see we call it Communist China or Com- 
munist Russia. : 

Q. Then if you had stated that she was a Soviet Russian woman it 
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is doubtful if Mr. Bullitt would have argued on that point? A. That is 
what I meant. Not very likely. 

Q. In your article Dr. Wu, in Column 1 on Page 40 you state this 
again, referring to Chiang Ching-Kuo, "Today, he has virtual control over 
the ruling Kuomintang party; he has complete control over the army." 

Now, Mr. Bullitt, in his article on Page 33 in Column 1 says, "But to say 
that Chiang Ching-Kuo has complete control over the army is wild exag- 
geration."” Now, do you have any evidence to substantiate your point that 
Chiang Ching-Kuo actually does have control of the Kuomintang and through 


whatever other powers he has control over the Chinese Nationalist Army 


on Formosa? A. I canand am willing to answer that question but to an- 
swer it and give names of persons who are still on Formosa would com- 
promise and endanger these people. If my answer can be kept confidential 
Iam willing to give names. 

Q. Dr. Wu, could you answer this question without using any names 
but if necessary furnish this Service with the names of the persons you are 
referring to in order that if necessary we could check those names ? 

A. Yes, I can, in case of events necessary. I will first tell you about the 
organization of the Kuomintang. There is a Kuomintang, supposed to be a 
political party. Your idea here is that it is somewhat like your Democratic 
Party or your Republican Party but that is not true with the case of the 
Kuomintang. Now Kuomintang has a constitution. In the constitution is 
especially mentioned that Generalissimo Chiang Kai-shek will serve as 
Tsung Tsai, meaning the one who controls everything. That is a literal 
translation, see, so that is his position as described in the constitution of 
Kuomintang. Now Generalissimo Chiang Kai-shek has revealed in many 
of his speeches, in many of his statements that in Kuomintang they adopt 
their system of so-called "democratic centralization." [o-yeu;] What 
do we mean by democratic centralization. It means that whatever the 
members of Kuomintang decide, it is to be referred to him for the final 
approval, centralization, and what he decides, is no matter of the mem- 
bers of Kuomintang, it is still his voice. You can have that statement 
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checked anywhere. Now coming to the organization of the Kuomintang, 


they have Tsung Tsai, under the Tsung Tsai the most powerful committee 
is the committee of ten called the Standing Committee of the Executive 
Committee of Kuomintang. I used to be one of the members. These ten 
are supposed to be the most powerful committee. In my own experience 
as a member of that committee I know that means nothing. I have [such] 
proof to [show] it. So whatever we decide, even the number of ten, even 

if it is a majority of votes, it does not mean a thing, it is what Generalis- 
simo Chiang Kai-shek will do. Under the Standing Committee of ten there 
is an Executive Committee, that consists of 32 members, but they have 
changes here and there, I cannot be sure of that, I have sworn by oath, it 
was 32 but some times it is a little more, some times a little loss. [se-by] 
According to regulations the 32 members of the Executive Committee 
should be elected by the Plenary Session of the Kuomintang, that means 
delegates chosen by Kuomintang from various localities and from that the 
Plenary Session will elect the Central Executive Committee and the Cen- 
tral Executive Committee will elect the Standing Committee of ten. The 
Plenary Session meets once a year or once in two years but so far we have 
had only one in Formosa, that was held in August, 1952 and that's the pro- 
cedure. Now the delegates are all hand picked by Ching-Kuo to the Plenary 
Session. I know of two cases who were at first nominally elected with ap- 
proval of Chiang Kai-shek and his son but in the last minute in 1952 those 
two members were barred from attending the meeting, in the last minute, 
by Chiang Kai-shek, because those two members he found out were not 
exactly, did not exactly have identical views with him and his son. I mean 
that is about the delegates to the Plenary Session. Now about the election 
of the Executive Committee. The 32, according to our constitution, they 
should be elected now by election, which you think is free election, no, in 
the 1952 meeting the Generalissimo gave out a list, you see, there is sup- 
posed to be 32 members, he said he would give out a list, something like 
about 90 names and we were asked to pick the men, the 32 men from that 
list. We do not make our own election, you see, we have to choose from 
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his own list. Furthermore, he made it a rule that we [have no] secret 
ballot, we should all put our names on the ballot. [se;therefore,| [That 

is how 32] persons, all [were] hand picked by him and his son. As 2 mat- 
ter of fact we were supposed to have the meeting at three o'clock to elect. 
He had that list made up in his own house and we had to wait because he 
could not finish that list. We could not hold the meeting promptly at three 
o'clock, we had to wait about some time at four o'clock when the list came 


along and we went over there to vote and we had to vote by signing our 


names on the ballot. So you can see, from the very beginning those names 
were hand picked by Generalissimo Chiang Kai-shek and his son. Naturally, 
he had to put up something for appearance sake. Men like me must appear 
on that list and some other independents whose names I could not mention 
unless you want me to mention Iam going to mention, well, we got elected, 
of course, because we knew there were instructions given that we got to 

be elected. But the majority of the 32 on the Executive Committee mem- 
bers were Chiang Ching-Kuo's men. That is how it work out. And then, 
you see, according to the constitution now the ten members of the Standing 
Committee should be elected by the Central Executive Committee, that is 
the 32 members. Through the hand picked men of Chiang Ching-Kuo a mo- 
tion was made by the Central Executive Committee that power to choose 
the Standing Committee should be delegated to the Generalissimo Chiang 
Kai-shek and then, of course, in spite of a few independents like me and 
some others we were actually the minority and we do not dare to say a 
thing and therefore, the resolution was admitted that the ten members of 
the Standing Committee may be named by Generalissimo Chiang Kai-shek, 
although we should have the right to elect the committee but then men like 
me are designated as members of Standing Committee but the majority 
action is controlled by his men. Now besides the Standing Committee, the 
Central Executive Committee, and then the Plenary Session, of course, we 
have departments, first the Department of Organization, Department of In- 
formation, Department of Overseas Chinese , Kuomintang Affairs on the 
Men, there is altogether [six] departments. There is one department which 
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is a sort of secret police. Well, those are the key positions, that's [six] 
departments. According to the constitution and the by-laws and all that, 
the head of those departments should be nominated and passed by the 
Standing Committee of ten. Generalissimo Chiang Kai-shek told the Stand- 
ing Committee [that] "Iam going to do the nominating." Of course, he of- 
ficially has the supreme power and he did all the naming and all of Chiang 
Ching-Kuo's men were named head of those departments. So you can see 
how the Kuomintang is controlled. And now [seeerding-to] ours is a one 
party government. All the government key positions has to be passed by 
this Standing Committee of the Kuomintang and Chiang Ching-Kuo has con- 
trol of the majority of members of the Standing Committee and furthermore, 
because his father is Tsung Tsai, his father gives his ears to him so who- 
ever he wants to be appointed to the key positions in the government he gets. 
Now we come to the Army. How does it run, the Army. In the Army we 
have, as mentioned in Look article, in March, 1950 Chiang Ching-Kuo be- 
came named as the head of the Political Department of the Ministry of De- 
fense, before he became the head we thought that the Political Department 
had only in charge, something like the taking care of the morale of the 
troops, something like for instance, anti-Communist indoctrination. It was 
not of much importance at first but after he became the head he: adopted 
the Soviet system of Political Commissars. I think the Soviets call them 
Political Commissars, so that all the three forces or services, really four 
services, Army, Navy, Airforce, and Supplies, he has a unit in those serv- 
ices, then the unit was sent further down. Like the Army, for instance, 
into the Army's division and the company and regiments, he has agents 

all down there. Well, the whole thing now, you see, there are two chains 
of commanders, one is a chain of command like the Army Commander to 


the Division Commander to the Regiment Commander and then there is 
another line of command. That is Chiang Ching-Kuo is the head of the 
Political Department , then the [Political] Officers of the Army, Division, 
[etc]. Now which chain of command is higher. Well, all whom I know say 
many. instances when the line command disagrees with the Political Com- 


mander then the line commanders will be removed or demoted or even 
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imprisoned so, therefore, it becomes entirely the chain of command of 
the Political Officers’ command which exercise control in the Army and 
so I have been told by many people whom I can name, but I do not wish to 


name right now unless it is necessary, that they have no control over their 
own troops and all promotions were done by the reports of the Political 
Department. When they recommend so and so [and] when Chiang Ching- 
Kuo approves of it, then it goes to Generalissimo Chiang Kai-shek. Gen- 
eralissimo Chiang Kai-shek approves of it. Now take your President 
Eisenhower, he does not worry about the regiment commander, he leaves 
it to the responsible officers. In China the Command{ing] General of the 
Army , the Command{ing] General of the Navy, Command{ ing] General of 
the Airforce, the Command]ing] General of the Supplies Service has no 
right whatsoever. Everything has to be appointed by Generalissimo Chiang 
Kai-shek. And then furthermore you know, of course, naturally there is 
quite a lot of discontent especially [among] the line commanders against 
the Political Department. I attended the military conference [ef] super 
secret in January, 1953. I was there, [heard Generalissimo Chiang Kai- 
shek himself give a lengthy speech. In the whole speech the idea was any 
commander who does not listen to the advisors of the Political Department 
will be considered [a] derelict in duty. I think that answers your question. 

Q. Dr. Wu, are these Political Commanders undercover or are they 
definitely out in the open? A. Some are out in the open. 

Q. But the Political Commanders themselves are in the open, they 
possibly have agents who are not? A. That is right. 

Q. Then the American military staff, which is in Formosa in an ad- 
visory capacity, would be aware of these Political Commissars and of their 
activites? A. Not very much I'm afraid. I have received some letters, 
after my break they wrote me, they confirmed me and I still have one let- 
ter over here. I originally wrote in the Look article but the editor of the 
Look Magazine thought perhaps unwise to have so he deleted that. Your 
advisory group does not know that much about it. There is a secret book 
called the Book of Questions and Answers issued by the Political Depart- 
ment to the various units of the Armed Forces. I have read the book myself 
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in Formosa, unfortunately I did not take it out. It was initiated some time 
[before] this, [the] book was printed, some time in 1952. Before that, you 
see, I did not come across it, so if Mr. Cheng did not know about it I do 
not know he came here earlier. In the secret book all questions which 
might be raised by your military advisory group of people or by any for- 
eign instrument or by any foreigners who came to Formosa, I mean any 
questions which could be raised by them are listed and answers are given. 
You have to answer those questions in a certain way, it is very well worked 
out. Some times they give a slight variance to the answers. Most of them 
have three answers, different terms, but the meaning is always the same. 
The servicemen are told that unless you give the answers according to the 
book, [there is a heavy penalty] and [a] few have found out. Then you just 
have to watch out for yourselves so all the people when questioned will 
answer according to the book. 

Q. On Page 40, Column 2, you make the statement, Dr. Wu, “For the 
fighting forces on Formosa today simply are not effective.” Mr. Bullitt, in 
his article in Look Magazine makes a statement concerning the Armed | 
Forces, "They are ready to die for their freedom and race," and I have a 
book here named, "Formosa Beachhead," written by a lady, Geraldine 
Fitch. This book was printed and published in 1953, On page 186 of the 
book, "Formosa Beachhead," the author states as follows: “And on For- 
mosa, General William Chase, in charge of the training program, said 
to me the day before I left the island last January: 'The Nationalist 
troops are a bargain in strategic world wide planning, because for a few 
hundred dollars per man per year, you can have a first class fighting 
force here of half a million men.'" Do you have any comment on that? 

A. Of the Formosan Army, most of them are Anti-Communists. All of 
them want to go back to the mainland and die for our motherland. They 
are good, that is why I feel a grudge against Chiang Ching-Kuo, [the 
grudge] is that he has spoiled the morale of the troops. That Army would 
be a wonderful fighting Army, can be still made a wonderful fighting force 
but [for the] implications of the Political Department, as I just outlined 

to you, that demotions and promotions are not based on merits but on re- 
lationship with Chiang Ching-Kuo alone. One time I wrote a letter to 
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Chiang Kai-shek, I said, who is going to fight for one man or one family 


alone, we must fight for a nation. You can't argue with [that.] That is 


why I have gone over and talked with many people in the Army, Command- 
ers, down to the soldiers, they are Anti-Communists and in many of them 
[said] in case war come right now the first thing they would do would kill 
those agents first. That is how they feel. That is how such cases like 
this Mr. Cheng, whom I do not know in person, that is the case of the 
Chinese Marine Captain. Those boys would be willing to go back to fight 
put nobody wants to fight for one man or one family alone. 

Q. On Page 42, Dr. Wu, in your article, you make the statement, 
The later elections on the west coast, I must confess, were far from 
free." This was in reference to the fact that the Kuomintang was con- 
trolling elections and refusing to let independent candidates run, yet Mr. 
Bullitt, in his article on Page 32 in Column 1, makes the following state- 
ment, "At the mayoralty elections this Spring, about 80 per cent of the 
voters went to the polls. The important election for mayor of Taipei re- 
sulted in a victory for an independent candidate over the candidate of the 
Kuomintang party which controls the National Administration." Now, 
there seems to be a decided divergence of opinion between you and Mr. 
Bullitt? A. I will give you anexample and then I give you my answer to 
Mr. Bullitt. You see, I was the one [who] introduced the election in For- 
mosa in 1950. I will not mention any other instance, I will mention one 
instance in the election in 1952, end of 1952. You see, according to our 
regulations the Civil Council and the District Council, their term is two 
year term so in 1952 come first the election of the City Councilors and 
the District Councilors [as to] the Mayors and the Magistrates of the Dis- 
trict, the Magistrate is an executive officer, not a judicial officer, their 
term is three years so their election should have come last year but that 
was postponed, after I left, by the government, until May of this year. 
Now I will give you two examples in the case of 1952, December. Before 
the elections in December, about two weeks before the elections, under 
the order of Chiang Ching-Kuo the secret police make out a list of over 
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a thousand men. Without my knowing about it they began to arrest them. 
By the time I knew it they already arrested 398 under the charges that 
they were rascals, just the term rascals. Of course, I got to know by re- 
ports that were coming in that men disappeared, so of course,, [the] Pend 
Meng-Chi, the hatchet man, I called [sim] in and I said what are the evi- 
dences against those people whom I know you have arrested as rascals. 
He cannot furnish evidence at first. Of course, he didn't say that but that 
is why I ask for evidence right away. He said well you got to give us time 
to prepare evidences for you. I was the Governor, see, I give them 24 
hours. [I said,] "You have arrested people you must have evidence other- 
wise why should you arrest them, so at most I can give you 24 hours." At 
the end of 24 hours only a few evidences were brought into my office. I 
looked over those evidences, they were not evidences at all. They were 
not according to the rules of evidence such as you have here, one man be- 
ing charged as a drunkard, that is no reason for him to be arrested by the 
[secret] Police. So finally I set up a committee of five witha representa- 
tive of each of the four secret police branches who were concerned in this 
matter and I put my own man as a chairman. I asked this man, who is a 
lawyer to go into all evidences, I said if you find no evidences then release 
the men right away, if you find there are evidences you have to bring them 
to me and I will look over them again. After a week or so they come back, 
only 18 of the 398 have some evidences and {the-18] the evidence of the 18 
were nothing, just like gambling, drinking or some disorderly conduct. 
The secret police were going to send all those 398 cases to the military 
court for trial. Of course, I ordered that all of them should be released 
except the 18 and the 18 I ordered to be sent to civil courts just for a minor 
charge. I mean that is one example how they interfere. That all was be- 
ing done to intimidate the voters and to get an election, that the voters 
should vote the right way. That is my own experience. I give you another 
one. After this election of the [City] Councilors and District Councilors, 
naturally no one was free. After that in the city of Keelong, the City 


Councilors were to meet to elect the speaker. Now the speaker occupies 
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a rather important position. The secret police wanted their men to be 
elected speakers. There were two [City] Councilors who did not wish 
to vote that way and the two [ City] Councilors suddenly. disappeared 
just two days before this election. They were kidnapped by the secret 
police. I did not know about the kidnapping. It came to the day when 
the election was supposed to take place. It was supposed to take place 
in the morning at nine o'clock. Of course, all the other [ City] Coun- 
cilors knew that these two were kidnapped so since all of them were 
scared none of them put an appearance in the meeting [s0-none-came 
to-the-meeting.] Of course, by that time it became known to me about 
the kidnapping but nobody dares to report it to me because of the secret 
police but by that time the matter became known to me. I called up the 
Mayor of Kelong on long distance and I said, has the meeting been held, 
he said no Governor, I said why is the meeting not held, he said nobody 
has come in yet. It was already 10:30 or something, then I said some- 
body had then told me that there were two [City] Councilors who were 
kidnapped and I said do you know that, the poor Mayor said yes, I said 
do you know where they are held, he said yes, I said go and take your 
own police over there and release those two men and I said if anybody 
resists then shoot to kill. I knew the poor Mayor could not follow my 
orders so I called this fellow, [Peng Meng Chi]. I said, did you arrest 
those two persons, he denied any knowledge of it. I said, well those 
two are reported to have been kidnapped. He said, well that is not my 
business, we have not arrested them, I said no, it is your business. 
You are supposed to be the head of the organization to take care of the 
public welfare of this province. Now, if those two were not arrested by 
you, if they have been kidnapped by some others, then it is your fault, 
you had to find out who kidnapped them and I give you until this noon 
and if those two men are not out by that time then I will have you punished. 
By noon those men, [the City] Councilors came out. I called the 
Mayor of [Kelong], I said, are those two men out, he said yes, I said 

I will have the election at three o'clock but after the election you bring 
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those two men to see me no matter how late it is, Iam going to wait 

for them in the office. About six o'clock or 6:30 he took those’ two 

men over. The Mayor came in first to see me alone. He said Governor 
don't go into this with us, I said no, it is my duty to go into this business, 
how can we ignore this business. Well, he could not say anything so I 
got the two Councilors to come into the office privately. I ask them 
where have they been, they said Governor don't ask us anything please, 
I said Iam here to protect you, you tell me, I will try to protect you, 
they said, no please do not. I spent about two hours arguing with them 
but they were too scared to death to talk. But this is one thing interest- 
ing, in Formosa it is a police state. From other sources, the names 

of which I cannot reveal, I got information those people were held ina 
hotel, those two [ City] Councilors by a secret police man and some 
people even saw the secret police man in the room where the two [ City] 
Councilors were held. So I got witnesses, so after I got witnesses I 

ask them to put it in writing, none of them would do it. So fortunately 


I got my Secretary General with me and I told those people now you have 
to put your testimony in writing, if you do not do it, because it was made 
in the [presence] of my Secretary General, we are going to commit you 
to the court for trial, those poor people were scared, they had to do it 
so they give their testimony in writing. As soon as I got those test- 
imonies in writing I called up this fellow, [ Peng Meng Chi] again, told 
him to come to my office and I showed him the testimonies with my hand 


over the signatures, and I said what do you say now, he said, well, any~- 
thing you say Governor will be done. Well, I say then you got to do this 
right away. Have the secret police [men] in Kelong dismissed right 
away and hold him pending further investigation. He said give me a 
written order, I give him in writing, he went back and [reported that] 

my order was obeyed. A week later I found out my order was not obeyed, 
the man was not dismissed, the man was not held pending investigation, 
the man was promoted to a higher position and still allowed to stay in 
Kelong in charge of the secret police by the orders of Chiang Ching-Kuo 
and with the express approval of Chiang Kai-shek. Now to answer 
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Bullitt's question. In a police state there can be no free elections as° 

I quoted in my articie in the June 29 issue of the Look. When I first 
introduced the elections in Formosa in 1950 they were absolutely free, 
then Kuomintang came in later and tampered with the elections through 
the use of the secret police. Mr. Bullitt and the other Chiang apoligists 
have spoken so glowingly of the elections in Formosa in May of this 


year. Invariably they point to the election of an independent mayor -in 
Taipei, the capitol of Formosa, as a shining example of the democratiza- 
tion of Formosa. But do they acknowledge that hundreds of people were 
arrested just on the eve of elections throughout the island except 
Taipei? This fact is reported by many a newspaper and periodical in 
Hong Kong, and the Formosan Government has not bothered even to 

give ita denial. The city of Taipei was made an exception because it 

is the capitol where most of the foreign community is gathered; and 
comparative freedom was therefore granted to that city for appearance's 
sake. This was necessary especially, after my open charges against 

the Formosan Government had become by then known to the public. And 
there in Taipei, where the election was comparatively free the 
Kuomintang candidate was overwhelmingly defeated. If Taipei is an 
example, it is not an example of an exception to the rule that Formosa 
is a police state. It is an example, a very good example, of what 
President Chiang and his government's popular support, or rather the 
lack of it, is truly in Formosa today. Given a chance the people would 
vote out the Kuomintang Government any moment. 

Q. In Mrs. Fitch's book, "Formosa Beachhead," on Page 80, 
she makes the statement, "That there may be in some localities elec- 
tion abuses is to be expected (not condoned). Do you feel that these 
are mere election abuses? A. Mrs. Fitch just does not know what 
she is talking about. 

Q. Dr. Wu, from your testimony it would appear that you did 
have some control over the secret service? A. Yes. 
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Q. Does your successor have such control? A. Idid not have 
really control over the secret service. [Phe-thing-ofthe] [ my] position, 
[ was] as I explained in the Look article, I was given at first in 1950, 
[d+was-given] more or less a free hand in the administration of Formosa. 
The secret police was not under my control directly but because of my 
prestige I should say and because of my position over there I did quite 
a bit wherever I could. I met with quite a lot of opposition. I fought 
[4p] a battle and gradually it was a losing battle in the end but I did it. 

I think now my successors are what I call the typical yes man, so I 
think they will not dare to do anything about the secret police now. 

Q. When you became Governor of Formosa, were you appointed 
by Chiang Kai-shek personally, by the Kuomintang, or were you elected ? 
A. I was appointed by Chiang Kai-shek through the formality of the 
Kuomintang. 

Q. Was your successor chosen in the same manner? A. Same 


manner. 

Q. Dr. Wu, have you published the autobiography that was re- 
ferred to in Mr. Bullitt's story in Look Magazine? A. No, ''Mr. 
Bullitt wrote in his article: "In the autobiography which a year ago 
K.C. Wu was trying to have published in America -- every word of 
which I read in manuscript ... -- there was not one word of criticism 
of Chiang Kai-shek, not one breath of the allegations that Wu is now 
making.' May I remind Mr. Bullitt of three facts? First that man- 
uscript starts with my birth in China and ends with my flight from 
Shanghai to Formosa in 1949. Now, if Mr. Bullitt is so discerning as 
he claims to be, does it not strike him as strange that I should omit 
from the contents the most eventful years of my life, from 1949 to 1953, 
when I served as Governor of Formosa after the loss of the mainland. 
Second, even in that autobiography, limited in time as it is, there are 


many pointed criticisms against the misrule and corruption of the 
Nationalist Government on the mainland. As a matter of fact, Mr. 
Bullitt called me up by long distance after he had finished reading it, 
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and urged me to lay more emphasis on the influence of Soviet Russia 
as a cause for the loss of China. He feared that the readers of my 
autobiography might come to believe that the Nationalist Government 
had lost the mainland of China entirely through its own faults. Now, 
who was the supreme head of the Nationalist Government throughout 
the whole period but President Chiang. If I did not name him explicitly, 
it was because I was trying honestly to portray my own exact frame of 
mind up to the year 1949. I knew that President Chiang was at the root 
of the trouble, but I hesitated to name him directly, hoping. and praying 
that he would change and reform of his own volition. And as my Look 
article can bear witness, my eyes were not opened fully in that respect 
even until a much later date. Third, in the epilogue of my autobiography 
I came out bluntly with a summary of the lessons that I have learned 

in my fifty years. They are just two words -- ‘Selflessness' and 
‘Democracy.’ This, if Mr. Bullitt read the manuscript understandingly, 
must be recognized by him at once as a direct challenge to, and an 
indirect indictment against President Chiang Kai-shek. And the signif- 
icance could not have been lost on Mr. Bullitt, for during the very con- 
versation about the attempt on my life, which he alludes to in his article, 
I had given him more charges against President Chiang even than I 

told in my Look article. It is therefore all the more strange. and 
puzzling to me that Mr. Bullitt should choose to ignore these facts." 

Q. Dr. Wu, was not a constitution and a bill of rights adopted 
in China by the existing government in 1947? A. Yes, [priertethe 
election-ef Chiang, _whatever-his title was. | 

Q. But there was a constitution and a bill of rights adopted ? 

A. Yes. 

Q. Was that! constitution drawn up solely by Chinese or by the 
aid of some advisors? A. The draft was drawn up [ with advice] by 
Dean Pound of the Harvard Law School. When it went to the assembly, 
however, it was changed quite a bit. 

Q. Are you familiar with the constitution of the United States ? 
A. Yes, Iam. 
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Q. Are they similar? A. It is very difficult to say when you 
go into comparative government. There are quite a few similarities, 
there are quite a few dissimilarities. 

Q. Is there a bill of rights? A. Yes, there is. 

Q. Does it provide for the same protection of a citizen's rights 
as ours does? A. It provides for a habeus corpus for canny but 
that is just not practiced. 

Q. Since 1948 has the Kuomintang been the only aes party 
in China, with the exception, of course, of the Communists? A. I will 
read that part. There are two small parties. "Fifth, a police state 
must be controlled by either one man or one party. This is exactly 
the condition in Formosa. The one man is President Chiang Kai-shek. 
As he feels that age is catching on him he is devising all ways and 
means to transmit his authority to his son. The one party is Kuomintang 
his tool. Inside Kuomintang, there is no free election. All candidates 
for important committees and key departments are hand picked by 
President Chiang, or rather his son, Chiang Ching-Kuo. All important 
decisions rest in their hands alone. Outside Kuomintang, nominally 
there are two small parties -- the China Youth Party and the Democratic 
Socialists. They are subsidized and controlled by Kuomintang. To the 
outside world, the Kuomintang people always profess that according to 
the constitution of China any Chinese can form political parties freely. 
But with the machinations of the secret police and with the lack.of 
guarantees for individual liberties, who dares to form an independent 
political party? Furthermore, as Kuomintang is not financed by con- 
tributions from its members but directly from the government treasury 
and therefore indirectly from the United States aid, what party can be 
of equal footing with Kuomintang?" I mean that is roughly. 

Q. But, Dr. Wu, since 1948 the Kuomintang has been the one 
party? A. That is right. 

Q. But how has the situation changed so radically in the last 
fifteen years, or is this situation one that has existed since the first 
election of Chiang Kai-shek in 1948? A. Same thing. | 
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Q. In other words you characterized the present regime of 
Formosa as 2 police state? A. Yes. 

Q. But that is not a police state which has risen within the 
last, say four years, itis a police state which has been in existence 
since 1948? A. But the control in Formosa is much tighter than ‘the 
control on the mainland. 

Q. Was that because of the fact that on the mainland the area 
of China proper was much greater, the communications were not as 
easy, and was it a case that the Kuomintang can control Formosa, which 
is a tiny area compared to the area on the mainland? A. That is one 
reason. There is another reason. The other reason is that I think. 
after 1950 the Generalissimo Chiang Kai-shek, [abetted] by his son, 
began to believe in the idea that they had lost the mainland because they 
did not control the people sufficiently. With people like me I believe 
the reason why we lost the mainland of China was because we lost the 
popular support of the people over there. With him his idea is this 
way. Now look at the Communists, their control is terrible on the 
mainland of China yet they make successes. So what we should do is 
to try to imitate the Communist method, see. So with that kind of view 
he goes. For instance, the control of the Army by the Political Depart- 
ment is much more drastic and tighter than the control on the mainland, 
[ with-that-icea] the control of the people by the secret police is much 
eee and more Eos som the mainland, AES of-the-eppressed 


Q. Would you characterize the present government on Formosa 
as being a limited democracy or a dictatorship or how would you 
characterize it? A. A dictatorship [and] police state [ with-no-variation 
either-way], just a plain dictatorship and a plain police state. The 
people like me who knows the inside knows the truth. 

Q. Does the present regime in Formosa have anything which 
would be comparable to the old Japanese thought police ? A. Ina way 
yes. 
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Q. Is that a separate bureau or is that part of the secret police? 
A. The Youth Corps is a separate organization and then the control of 
the members is exercised by ee eee 


anizations| Chiang Ching-Kuo. 

Q. In present day Formosa, is there a free press? A. Well, 
the answer I give you in my letter [to Hu Shih]. [Thereis-one-maa 
whe-is] Hu Shih was a Fortnightly in Formosa which is given com- 
parative freedom, [I quote now from] an article which recently Dr. Hu 
Shih wrote. (Dr. Wu is quoting from a letter to Dr. Hu Shih in answer 
to an article concerning Dr. Wu appearing in Time Magazine.) "Whoever 
heard of a police state that permitted: [ Exceptional] freedom. I wish 
to give you the following information: In Peking under Communist 
China where religious services are interfered with everywhere Rev. 
Wang Ming-Tao is still being allowed to preach quite freely. Though 
all Pastors are required by the Communists to go through a period of 
indoctrination, so far Wang Ming-Tao has been permitted to refuse to go. 
This fact is known to all the missionaries despite Chiang Ching-Kuo's 
intelligence saying that Wang Ming-Tao has been shot. You may have 
this confirmed from some of the missionaries in this country. This is, 
of course, done by the Communists on purpose to mislead foreign 
observers when lead on a conducted tour. Your Free China is also 
something of this kind in Formosa. By the way do you know that a Free 
China can never be found in the open windows, on the desks of book 
shops. The rule is that [dealers] are not allowed to sell your magazine 
unless especially requested." Besides that I don't think there is any 
other free press. 

Q. Do they have a system of censorship to control the press? 
A. They have. There are several controls, most of the papers are 
[ Government owned or] Kuomintang owned. Second they are controlled 
by the allocation of paper. Third where recalcitrance is exhibited then 
newspaper reporters get arrested and their publication is ordered sus- 
pended for a certain time. 
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Q. Dr. Wu, is an ordinary law breaker afforded a fair trial 
in Formosa at the present time. I refer not to persons who are sus- 
pected politically but an ordinary law breaker? A. Once you go into 
the civil courts it is all right. I will read further. "Second, in a police 
state there is no rule of law. ‘Legal process’ as understood by the 
* democratic nations is hardly known to, and cared for by, the authorities 
on Formosa. The military courts have always been controlled by 
President Chiang and his son. There isa recent ominous endeavor to 
extend the control to the civil courts by appointing a man, a former 
Deputy Secretary-General of Kuomintang and a close associate of Chiang 
Ching-Kuo, to be Minister of Justice. The trials of the military courts 
have always been held in secret, and most of the cases handled by the 
secret police are channeled through the military courts. In the military 
courts, legal counsel used to be denied to the defense. When I forced 
President Chiang to allow counsel for defense in the Spring of 1952, the 
system turned out only a few months later to be a farce. A panel of 
counsellors were chosen and only attorneys who were absolutely sub- 
servient to the wishes of the judges were selected. I knew even of in- 
stances when, after the military courts had sentenced a man to long 
term imprisonment, President Chiang would just by a stroke of the pen 
change the sentence and commit the man to death." 

Q. In the United States, if a man is convicted in any kind of 
court he may appeal to higher courts, is there any provision in the 
Chinese constitution or bill of rights which affords that same appeal ? 
A. Yes, there is in the constitution. 

Q. In actual practice can a man appeal? A. In civil cases. In 
military courts the appeal is this way. There is military court of peace 
preservation command, that is the lowest they call it that, then after 
that there is a higher court called the military court in the ministry of 
defense, then the final appeal is to President Chiang Kai-shek. 
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Q. But can a man go through those courts? A. Well, as I said, 
even in any country in the whole world the President has the power to 
commute and to pardon sentences but he has no power to make the 
sentence stronger than the last decision. As I say here I know of in- 
stances when [-he] [ President Chiang] just changed the whole thing. 

Q. Were these military courts set up in the manner which you 
just described recently or has that system been used: since 1948? 

A. For years and then in 1952 I make two recommendations. I force 
Chiang Kai-shek to adopt these recommendations by a threat to resign. 
Well, the recommendation was, you see, first before 1952, almost all 
cases could be sent to military courts, take traffic violations, well, 

I suggested that the cases should be sent to military courts should be 
limited to only two kinds - Communism and Espionage. Well, 
Generalissimo adopted but he added one more ~- Smuggling where 
military personnel was involved, then when it went to the government 

it added one more clause - all cases that seriously affect public [order]. 
I didn't like that wording, I said, what do you mean by those things but 
nonetheless the law was passed against my wishes. Then the second 
recommendation was that I suggested that legal counsel should be 
allowed for the defense but both cases didn't turn out, although written 
on paper both the recommendations had been adopted they had turned 
out to be a farce. For instance it was adopted in June of 1952, I make 

_ the suggestions early in Spring but it took time. By the end of December, 
as I told you, the 398 Formosans were rounded up as rascals and were 
going to be sent to military courts for trial. 

Q. Was this roundup of those 398 that you have referred to. done 
with a warrant of arrest or any formal arrangements? A, That again 
in China, they formerly never had warrants. In 1951 I forced Gimo to 
agree that no secret police should make an arrest without a warrant 
from my civil police. The idea on my part was to have a check on the 
secret police arrests but then later developed in such a way, you see, 
of course, I could have control over my own civil police but Chiang 
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Ching-Kuo was in power and, of course, even my own men knew that 


he was becoming more and more powerful so in a way he got my own 
civil police infiltrated. I only found out shortly before I resigned that 
they used to hand over blank warrants to the secret police so that . 
whenever the secret police wanted to make an arrest they just filled 
in the form of the warrant of my civil police and went ahead. 

Q. Dr. Wu, referring to the case of Fu-Sheng Chang, in your 
opinion that if Chang was returned to Formosa would he be tried only 
on the grounds that he has allegedly deserted from the Chinese Airforce ? 
A. Idon't think so. Idon't believe so, because I can tell you one case. 
Some time in 1951 an airforce pilot of the Chinese Government Airforce, 
he was an anti-Communist, he was so dissatisfied with the Chinese 
Government that he flew his plane to Okinawa and asked for political 
asylum from the military government in Okinawa. I understand that he 
also volunteered to join in the United States Airforce to fight against 
Communism over there in Okinawa. He was handed back by. the Okinawa 
Government, he was shot to death. 

Q. Dr. Wu, is the Formosa Chinese Government in a state of 
war with the Communist Regime on the mainland of China? A. That is 
right. 

Q. The military law of the United States provides that desertion 
from the Armed Forces of the United States in time of war may be 
punished by death? A. Sure. 

Q. Now, do you see any difference between the Chinese situation, 
the Formosan Chinese situation at the present time and that which would 
exist if the United States were at war? A. There are two things which 
are different. One is that [-yours} you have real legal procedure to go 
through, over there that's completely disregarded. Second, you may not 
agree with me but yours is a democracy, you may have some discontent 
put the people, well on the whole, are satisfied with their government 
really, you have not given them reasons for the masses to be dissatisfied. 
Over there it is a dictatorship, it is a police state and the people have 
[good] reasons to be dissatisfied. 
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Q. Going to Mr. Bullitt's article in Look on Page 32 in Column 1, 
he states as follows: "What proof of this is the surprising fact that 
when young Formosans are called up they go gladly ?" A. That isa 
matter of opinion. I can tell you how it is. I was the one who first 
suggested that the Formosans should be conscripted because we knew 
that our armies are getting old and our numbers are not so many. For 
instance Mr. Bullitt gives the number to be 600,000 but I say that out 
of 600,000 only 300,000 are combat effectives. Now, when I first pro- 
posed that a conscription should be made of Formosans Gimo was 
against the idea. His idea was that Formosans could not be trusted. 

He was fearful that Formosans might be given weapons and then try to 
wrest the government from his control. I told him that it was necessary 
and told him that the Formosans are Chinese, if we give them a good 
deal what should we be afraid of, we had to win their confidence. Then 
finally he adopted the idea and we made the first conscription. There 
was a conscription in 1950 but that was for officers, more or less, 
just 5,000. In 1952 we make the first conscription of over 10, 000 men. 
The Formosans came in because [of what] I did in the past years - 
give them free election and all that, even though in the later elections, 
they were tampered with but on the whole they still could complain to 
me and I did quite a lot and they knew I was at least for them and so 
[the] men was quite enthusiastic. I have doubts, however, whether 
this enthusiasm would continue with doings like the secret arrests. 

All that kind would spoil the support. 

Q. Mr. Bullitt, in his article in Look states as follows: "Critics 
admit that the Constitution is democratic, but they argue that the Bill 
of Rights is nullified by the war powers of the President and by fear 
of the Formosan 'FBL' They ignore the fact that the Republic of China 
is engaged in a desperate last-ditch war against the Communists; and)". - 
that acts and statements which would give aid and comfort to the enemy 
cannot be permitted ...” Mrs. Fitch, in her book, "Formosa Beachhead," 
on Page 210 makes the statement as follows: "Selfishness, party man- 
ipulation, old habits of doing things a certain way, and at present rigid 
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martial law with its concomitant of secret police mar the record of 
progress toward democracy. Still it is necessary to maintain martial 
law on the island while the danger of Communist attack exists." Now 
these people contend that many of these things that you object to are 
necessary at this time because of the peculiar situation which exists 

on Formosa. A. I think I have already answered that question but I 
will repeat that again. Mr. Bullitt's defense of Chiang Ching-Kuo follows 
a standard pattern. Formosa is in mortal danger of Communist in- 
filtration. Thus extra drastic measures have to be taken to combat 

it, and whatever Chiang Ching-Kuo may do and may have done should 
be condoned on that account. But that is where men like Mr. Bullitt 
are exactly mistaken. I have always advocated the greatest vigilance 
against possible Communist infiltration but I also maintain that every- 
thing in that line should be done in accordance with proper legal pro- 
cedure and rules of evidence. If my way is followed, I do not believe 
that any real Communist Agent that Chiang Ching-Kuo may have caught, 
can have escaped undetected either. But as Chiang Ching-Kuo's way is 
now, by calling any and everyone who is critical of, and opposed to him 
and President Chiang a Communist, and by arresting and torturing any- 


body at will, then I say that for every Communist he may have caught, 
he may have converted tens and dozens of others into unwilling Com- 
munists. He is doing his utmost to pull the rug from under the feet 

of the Nationalist Government and alienating for it all the sympathy and 
support of the Chinese throughout the world. That is my argument. 


There they don't have rules of evidence and proper procedure. 

Q. Dr. Wu, on Tuesday, June 15, 1954, before a Subcommittee 
to Investigate the Administration of the Internal Security Act and Other 
Internal Security Laws of the Committee on the Judiciary, United States 
Senate, 83rd Congress, Second Session on Strategy and Tactics of World 
Communism, a Mr. John C. Caldwell of Nashville, Tennessee testified. 
Mr. Caldwell in his testimony was speaking particularly of United 
States citizens and their activities in connection with the present pro- 
blem in the Far East. Mr. Caldwell made a statement which was 
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admitted into the record and stated as follows: "It is my opinion, based 
upon years of residence in China and Korea, that the Communist pattern 
in eastern Asia has sought to implement two basic objectives." One 
does not pertain to this hearing. "Utilizing American concepts of 
democracy to develop among Americans the idea that our logical allies 
in Asia, i.e., the Chiangs and the Rhees, are hopelessly corrupt, 
dictatorial, without ability to command the respect of their peoples." 

Is there any statement that you would like to make? A. Naturally I 
agree with Mr. Caldwell but then knowing that strategy, then what we 
should do is try to improve alot of things which can give ground for 

the Communists to make that sort of propaganda. That is why I believe 
that reforms should be done by Gimo himself so that no arguments of 
that sort can ever remain against him and in this battle between Com- 
munism and Democracy the most important thing is to win over the 


masses of the people, the mind of the masses, since Gimo's deeds are 
such he is just furnishing material for Communist propaganda to that 


extent. You see my point? If he can be better than this then he will 
reduce the material which the Communists can make. The mole 
question is what are the facts. 

Q. To go back to your original article in the June 29, 1954, 
issue of Look Magazine, considering the fact that you are under oath, 
can those statements that are made in this article be considered as 
having been made by you under oath? A. You can. 

Q. Do you have anything further which you wish to a A.I 
would be willing to answer any question, give all the facts which I know. 

Q. Do you have anything that you believe should be included in 
this statement that I have overlooked? A. There are many things but 
that relates to higher policies and does not pertain to the discussion 
today. 
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Q. As far as the discussion is today do you have anything 
further you wish to say? A. I cannot think of anything just now. 


I have read the foregoing statement, consisting of 18 pages. I 
state that the answers made therein by me are true and correct to the 
best of my knowledge and belief, and that this statement is a full, true, 
and correct record of my interrogation on the date indicated by above- 
named Officer of the Immigration and Naturalization Service. T have 
initialled each page of this statement and the corrections, if any. 

/s/ K.C. Wu 
Subscribed and sworn to before me at Chicago, Ill., on the 24th day of 
August, 1954. 


/s/ William H. Bartley, Investigator 
U.S. Immigration & Naturaliza- 
tion Service 


Witnessed by: /s/ John J. Burke 


EXHIBIT C 
RECOMMENDED DECISION OF SPECIAL 
INQUIRY OFFICER 
UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
File: All 828 875 - San Francisco July 16, 1959 
Inre: LIAO Ding Ying 


PROCEEDING UNDER SECTION 243(h) OF THE IMMIGRATION AND 
NATIONALITY ACT 


IN BEHALF OF APPLICANT: Robert S. Bixby, Esq. 
550 Montgomery Street 
San Francisco, California 


APPLICATION: Withholding of deportation to Formosa 


The applicant is a native and citizen of China, aged 34, who last 
entered the United States at Guam on October 11, 1954. He was then 
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admitted as a nonimmigrant under Section 101(a)(15) of the Immigration 
and Nationality Act to receive advanced military training. At the time 
of his entry he was a captain of the Chinese Nationalist Air Force. His 
unit was destined to return to Formosa on February 24, 1955, but on 
February 13, 1955 he submitted his resignation to the Commander in 
Chief of the Chinese Air Force and remained here. 

On April 30, 1958, a warrant was issued ordering his deporation 
under the following provision of law: Section 241(a)(9) of the Immigration 
and Nationality Act, in that, after admission as a nonimmigrant under 
Section 101(a)(15) of said Act, he failed to maintain his nonimmigrant 
status in which he was admitted, or to comply with the conditions of 
his status. His deportation to Formosa has been directed. He has 
applied for the withholding of deportation to Formosa under Section 
243(h) of the Immigration and Nationality Act, claiming he would be 
physically persecuted if deported to that country. 

In the application for the withholding of deportation the seepeivens 
claims are made: 

"That affiant has strongly opposed Communism : at all 
times. During the course of his military service with the Chinese 
Nationalist Air Force, it became increasingly apparent to affiant 
that the Communist Government on the mainland of China and 
the Government of Chang Kai Shek on Formosa are essentially 
similar in nature. Both Governments are Totalitarian and both 
employ the brutal police State methods to repress all freedom 
of thought and criticism of Government. 

"Due to his desire for freedom and his intense dislike of 
the corrupt dictatorship of Chang Kai Shek, affiant sent his 
resignation from the Chinese Nationalist Air Force to General 
Wang, Commander-in-Chief, Chinese Air Force, Taipei, 
Formosa, on February 14, 1955. In view of his political beliefs 
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and activities in opposition to the Government of Chang Kai Shek, 

affiant believes he would be subjected to extreme physical per- 

secution at the hands of that Government if forced to enter 

Formosa at this time." 

In support of his application the applicant testified to the effect 
that he would be executed or put in a concentration camp because of his 
criticism of the Chinese Nationalist government while in training, in 
his letter of resignation, and thereafter. He also stated that he had 
seen a letter addressed to a2 Major Chin from the political department 
ordering Major Chin to watch him closely and to be sure to take him 
back to Formosa for some punishment. 

There was presented a letter of Major Joseph H. Carter of the 
United States Army Air Force dated June 7, 1958, confirming the fact 
that the applicant had made statements criticizing the dictator-type of 
government in power in Formosa while in training; a newspaper clipping 
from the August 17, 1954 edition of "The Chinese World" containing 2 
letter addressed to one Hu Shih by K.C. Wu, former governor of Formosa, 
in which Mr. Wu described his difficulty with the Nationalist govern- 
ment in Formosa, in which he made reference to the lack of freedom 
of speech and the arrest of hundreds of Formosans on the eve of elections 
and in which he characterized Formosa as a police state; an article by 
Adlai Stevenson in the magazine "Look", issue of May 19, 1953, in which 
the following comment about Formosa is made: 

"And there are less obvious but more alarming problems - 
personalized government, one-man rule in place of a rule of 

law; palace intrigues, secret policy, constant political indoctrina- 

tion in the army, and what some Chinese call "Russian methods’ 

to insure absolute loyalty to the regime." 
and finally the sworn statement of Mr. Wu dated August 16, 1954, given 
in connection with the case of one CHENG Fu-Shang, A10 491 862, in 
which he had again described Formosa as a police state. 
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This case is quite similar to those of LIN Fu Mei, A8 922 627, 
and CHENG Fu-Shang, A10 491 862, in which I recommended that the 
withholding of deportation to Formosa be denied. In those cases I 
pointed out that the evidence adduced was insufficient for me to reach 
the conclusion that a Chinese person who had voiced opposition to the 
Chinese Nationalist government while in the United States, would be 
physically persecuted if deported to Formosa. The evidence introduced 
in the instant case is not sufficiently persuasive to warrant a different 
conclusion. A recommendation that deportation not be withheld will be 
made. : 
RECOMMENDATION: It is recommended that the alien's applica- 
tion for the withholding of his deportation to Formosa be denied. 


/s/ Chester Sipkin 
Special Inquiry Officer 
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EXHIBIT D 
DECISION OF ACTING REGIONAL COMMISSIONER 
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UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
SOUTHWEST REGIONAL OFFICE 
Terminal Island, San Pedro, California 


August 4, 1959 
File: All 828 875 - San Francisco 
Inre: LIAO DING YING 


PROCEEDINGS UNDER SECTION 243(h) OF THE IMMIGRATION AND 
NATIONALITY ACT 


IN BEHALF OF APPLICANT: Robert S. Bixby, Esq. 
Fallon and Hargreaves. 
550 Montgomery Street 
San Francisco, California 


DEPORTABLE: Section 241(a)(9) of the Immigration and Nationality 


Act, in that, after admission as 2 nonimmigrant 
under Section 101(a)(15) of said Act, he failed to 


maintain the nonimmigrant status in which he was 

admitted, or to comply with the conditions of such 

status. 
APPLICATION: Stay of deportation 
DISCUSSION: After careful consideration of the entire record, 
including brief submitted by counsel, it is found that the pertinent evi- 
dence and available information does not establish that the applicant 
will be subject to physical persecution if deported to Formosa. There- 
fore, the recommendation of the Special Inquiry Officer to deny a stay 
of deportation will be adopted. 
ORDER: IT IS ORDERED THAT the application for stay 

of deportation be denied. 

/s/ [illegible] 
Acting REGIONAL 


COMMISSIONER 
SOUTHWEST REGION 
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[Filed Oct. 30, 1961 
eer tED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LIAO DING YING, ) 
Plain: 


Vv. 


) 

) 

) Civil Action No. 2223-59 
ROBERT F. KENNEDY, 
) 
) 


Attorney General of the 
United States, 
Defendant 


JUDGMENT 

This cause having come on for hearing upon cross-motions for 
summary judgment; counsel having been heard; and the Court being 
fully advised in the premises, 

It is by the Court this 30th day of October 1961, ORDERED 
ADJUDGED And DECREED: 

1. That defendant's motion for summary judgment be, and the 
same hereby is, granted; ; 

2. That plaintiff's motion for summary judgment be, and the 
same hereby is, denied and his action is dismissed. 


/s/ Alexander Holtzoft 
UNITED STATES DISTRICT JUDGE 


—————_————————— 


[Filed December 15, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 15th day of December, 1961, that 
Liao Ding Ying hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered 
on the 30th day of October, 1961, in favor of the defendant, Robert F. 
Kennedy against said Liao Ding Ying, plaintiff. 


APPELLANT'S REPLY BRIEF AND APPENDIX 
AND SUPPLEMENTAL JOINT APPENDIX 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,842 


LIAO DING YING 
Appellant, 
v. : 
ROBERT F. KENNEDY, 
Attorney General of the United States, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S REPLY BRIEF 
Appellee has devoted his brief to five major arguments: (1) That 


the pertinent statute does not require the hearing and fact-finding pro- 
cedures required by the Administrative Procedure Act, 5 U.S.C. 1001, 


et seq., and that confidential, non-record information may be utilized in 
reaching the administrative decision (Br. 21-30, 46-51); (2) That the 
recommended decision, with its memorandum of findings, of the Special 
Inquiry Officer (J.A. 54-57) is not the decision made by the Acting Re- 
gional Commissioner (J.A. 58) because "no finding" of the Special Inquiry 


2 
Officer is adopted (Br. 31-32) and because the ultimate decision is based 
on non-record information (Br. 32-33); (3) That appellant's evidence could 
have been disbelieved by the Acting Regional Commissioner as incredible 
(Br. 34-37) and ignored as "stale" (Br. 38-39), "hyperbolic hearsay" (Br. 
39), or "tainted by political motivation" (Br. 40); (4) That whether reli- 
ance upon the prior administrative decisions in Cheng Fu Sheng and Lin 
Fu Mei (See Cheng Fu Sheng, et al. v. Kennedy, No. 16,639, September 
Term, 1961, United States Court of Appeals for the District of Columbia 
Circuit) is improper may not be raised here (Br. 42-44) , and, in any 
event, no such reliance is shown (Br. 44-45) but, if established, is proper 
(Br. 45-46); and (5) That it is no abuse of discretion to vacate the adminis- 
trative decision in "identical" cases of Cheng Fu Sheng and Lin Fu Mei(Br. 
45) without vacating the decision involving the present appellant (Br. 52-53). 
I. NO ISSUE IS RAISED AS TO THE VALIDITY OF THE PROCEDURES 
UNDER THE ADMINISTRATIVE PROCEDURE ACT OR AS TO THE 
PROPRIETY OF THE USE OF CONFIDENTIAL INFORMATION. 

Appellee's first argument, with his extensive citation of authority, 
may be put aside because it is addressed to straw issues which appellant 
has nowhere raised.| No challenge has been made of the fact-finding , 
opinion-making mechanism adopted by the Attorney General to implement 
the statute, or of his authority, where he chooses, to rely upon confidential 
information, or even of his power under the statute, had he chosen to ex- 
ercise it, to dispense with evidentiary proceedings and administrative find- 
ings. 


a If appellee means to urge, as he says somewhat parenthetically (at Br. 29-30), 
that Section 243(h) proceedings are not subject to judicial review because they are 
agency actions "by law committed to agency discretion," Section 10, Administrative 
Procedure Act, 5 U.S.C. 1009, he has overlooked a slate full of cases in this and 
other courts. Quan v. Brownell, 101 U.S. App. D.C. 229, 248 F. 2d 89 (1957), re- 
versed, but not on grounds of judicial review, 357 U.S. 193 (1958); Lim Fong v. 
Brownell, 94 U.S. App. D.C. 323, 215 F. 2d 683 (1954); Marcello v. Rogers, No. 
14,490, United States Circuit Court of Appeals for the District of Columbia, suffice. 
But see also for agreement United States ex rel. Moon v. Shaughnessy, 218 F. 2d 
316 (C.A. 2, 1954); Milutin v. Bouchard, 299 F. 2d 50 (C.A. 3, 1962); Chi Sheng Liu 
vy. Holton, 297 F. 2d 740, 742 (C.A. 9, 1961); Chao-Ling Wang v. Pilliod, 285 F. 2d 
517 (C.A. 7, 1960). 


The sole issues posed are whether the appellee has relied upon improp- 
er criteria in reaching his opinion and whether, on the facts here, he has 
given fair consideration to the appellant's claim of physical persecution. 


Il. THE ACTING REGIONAL COMMISSIONER ADOPTED THE DECISION OF 
THE SPECIAL INQUIRY OFFICER AS WELL AS HIS RECOMMENDATION 


As to the two grounds which appellee offers to distinguish the Regional 
Commissioner's decision from that recommended by the Special Inquiry Of- 
ficer, the first is a quibble, and the second, based upon the thinnest of reeds, 
turns upon an erroneous reading of the administrative decision and is not sup- 
ported by the record. 


A. The Equivalent Basis of the Two Decisions. 

Appellee says that the two decisions are not the same because "no 
‘finding’ of the Special Inquiry Officer was adopted; hence at that point (His) 
‘memorandum of findings and recommendation' passed out of the picture and © 
the statutory ‘opinion’ of the Attorney General now consists solely in the de- 


cision and order of the Acting Regional Commissioner" (Br. 32), citing Di- 
minich v. Esperdy , 299 F. 2d 244, 248 (C.A. 2, 1961).” | 
This view of the relationship between the recommended decision and 


the decision adopted here is patently incorrect, as a comparison of the ulti- 
mate decision with the pertinent regulation demonstrates. 

8 C.F.R. 1957 Supp. 243.3(b)(2), after permitting the alien to submit 
any evidence which he believes should be considered, provides that the Spe- 
cial Inquiry Officer shall: : 


“prepare a written memorandum of his findings and a recom- — 
mendation together with all the information and evidence sub- 
mitted by the alien or which may be applicable to the case. 
The alien shall be served with a copy of the special inquiry 
officer's memorandum and recommendation and shall be al- 
lowed five days from date of service within which to submit 
written representations to the regional commissioner we Se Se 


2 The citation does not support appellee on this narrow question because'the opin- 
ion explicitly notes that the Regional Commissioner utilized "additional reliable in- 
formation made available * * * through official government channels * * *."' (at 248) 
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officer's memorandum and recommendation and shall be al- 
lowed five days from date of service within which to submit | 
written representations to the regional commissioner a a et 


The citation does not support appellee on this narrow question because the opin- 
ion explicitly notes that the Regional Commissioner utilized "additional reliable in- 
formation made available * * * through official government channels * * *." (at 248) 
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Thus, when the Acting Regional Commissioner refers, as he does here, 
to his "consideration of the entire record including brief submitted by coun- 
sel" (J.A. 58), and bases his finding upon that record, it must be beyond doubt 
that the Special Inquiry Officer's memorandum of findings and recommenda- 
tion did not at all"pass out of the picture," but that it forms a part of the Re- 
gional Commissioner's decision-making process. 

Any other reading of the regulation and of the Regional Commissioner's 
decision here would make a meaningless gesture of the procedures which the 
regulations specify for the ‘preparation of the "written memorandum of find- 
ings" and for the forwarding of the Special Inquiry Officer's "recommenda- 
tion,” for service upon the alien of "the special inquiry officer's memorandum 
and recommendation," and for the opportunity afforded the alien to "submit 
written representations to the regional commissioner" manifestly by way of 
exception to an adverse recommendation. 

The critical question here, whether the Regional Commissioner accepted 
the memorandum of findings and recommendation which comprise the "recom- 
mended decision" of the Special Inquiry Officer, it seems plain, cannot turn 
upon appellee's word-play distinction between the adoption of the "recommended 


decision" and the adoption of the "ultimate recommendation" (Br. 31), or upon 


the precision of language used to reflect approval of the Special Inquiry Officer's 
findings and recommendation. 

The question must turn rather upon a fair reading of both decisions in 
context with the evidence and representations submitted by the alien. 

Here, the Special Inquiry Officer's recommended decision sets forth a 
summary of the evidence submitted by the appellant (J.A. 54-56), his conclusion 
that the present case is similar to those of Lin Fu Mei and Cheng Fu Sheng in 
which he concluded that the evidence was "insufficient for (him) to reach the 
conclusion that a person who had voiced opposition to the Chinese Nationalist 
Government would be physically persecuted if deported to Formosa," his con- 
clusion that the evidence here "is not sufficiently persuasive to warrant a dif- 
ferent conclusion," and his recommendation of a denial of appellant's applica- 
tion (J.-A. 57). 

The brief submitted by appellant's counsel objected to the finding that 
the evidence here is insufficient to establish that the appellant would be 
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physically persecuted and specifically stated at five places that the appellant 
here had resigned from the Chinese Air Force.® See Brief, pp. 1, 5, 6, 
Record on Appeal. 

In this context, it seems clear that when the Regional Commissioner 
fails to set forth a further discussion of the evidence, to qualify or disavow 
the Special Inquiry Officer's findings, to respond to the points made in the 
appellant's brief, or to base his decision upon other grounds, e.g., non-rec- 
ord information, and when he then adopts the recommendation of the Special 
Inquiry Officer, his decision fairly encompasses approval of the Special In- 
quiry Officer's recommended decision, including his memorandum of find- 
ings. The District Court so interpreted the Regional Commissioner's deci- 
sion observing The Regional Commissioner only writes a very short memo- 
randum approving the Hearing Officer" (Transcript, Motion for Summary 
Judgment, 20,S.J.A. 4). | 

That there are methods by which Regional Commissioners fail to ac- 


cept the findings of the Special Inquiry Officer but adopt their "ultimate rec- 
ommendations" is indicated by Marcello v. Rogers, No. 14,490 in the United 
States Circuit Court of Appeals for the District of Columbia. There, the Spe- 
cial Inquiry Officer recommended denial of the application because an allega- 
tion of persecution by individuals is not the persecution intended by the stat- 
ute, and that the police activities of a democratic foreign government do not 
constitute harrassment or persecution (ibid, Joint Appendix 18-19). The Re- 
gional Commissioner, however, chose to deny the application upon other 
grounds, namely, in the exercise of his discretion because not timely, and be- 
cause the foreign government would neither persecute the applicant, nor 
"would * * * (it) * * * permit individuals to harass him * * *" (ibid, Joint Ap- 
pendix 23). See also Diminich v. Esperdy, supra, 299 F. 2d 244, 248 (C.A. 2, 
1961), in which the Regional Commissioner based his decision upon "reliable 


additional information" not considered by the Special Inquiry Officer. For 


other cases see (B) below. 


In Lin Fu Mei and Cheng Fu Sheng, the Special Inquiry Officer found that the ap- 
plicants would be prosecuted for desertion, but that notwithstanding that they might be 
shot, such a "prosecution" was not a basis for withholding deportation under Section 
2438(h). (See Appellant's Brief A-3, A-7). See a discussion of this issue below, infra, 
pp. 17-24). 
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Appellee’s attempt here to disavow the Special Inquiry Officer's rec- 
ommended decision as the basis for the Regional Commissioner's decision 
is thus not supported by the relevant regulation nor is it justified by a total 
reading of the decisions themselves. 

Apart from the considerations which appellant has set forth above, the 
findings of the Special Inquiry Officer must be deemed here to be the findings 
of the acting Regional Commissioner for the additional reason that otherwise 
the Regional Commissioner's decision is without findings to support it. See 
Coffey v. Jordan, 107 U.S. App. D.C. 113, 275 F. 2d.1, 2 (1959) and cases 
cited. The decision to the contrary in United States ex rel. Dolenz v. Shaughn- 
essy, 200 F. 2d 288 (C.A. 2, 1952), cert. denied 345 U.S. 928 (1953) , as appel- 
lant will show below, is unavailing here in view of the distinction between the 
statute which the Second Circuit construed and the regulation which is now 
before this Court (infra at pp. 10, 11). 

B. The Absence of Non-record Information 
As a Basis of the Ultimate Decision. 

Appellee's argument that confidential non-record information was re- 
lied upon by the Regional Commissioner is based solely upon a construction 
of the language in the ultimate administrative decision. He cites the recital 
of the administrative decision (Br. 32-33): 


"After consideration of the entire record, including brief sub- 
mitted by counsel, it is found that the pertinent evidence and 
available information does (sic) not establish that the appli- 
cant will be subject to physical persecution if deported to 
Formosa" (J.A. 58). 


Appellee urges that this language "makes it abundantly clear that the 
Acting Regional Commissioner did go outside the record of the case as it had 
been constituted before the Special Inquiry Officer 4 * *' (Br, 33) and that 
the "decision and order shows on its face that (he) considered not only the 
record and the brief submitted by counsel but also ‘available information’ " 
(Br. 17-18). 


- It is assumed that the phrase "as it had been constituted before the special in- 
quiry officer" is not an artful exclusion of the counsel's brief before the Regional 
Commissioner which, of course, is not a part of his record. 8 C.F.R. 243.3(b)(2)-. 
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It seems too plain to labor that the recital relied upon by appellee does 
not all say what he claims for it. Nowhere does the Regional Commissioner 
say that he considered available information. He refers only to a considera- 
tion of the "entire record," and significantly includes as part of that record . 
the brief of appellant's counsel, which was not part of the record before the 
Special Inquiry Officer (See note 4). In this context it is clear that the "avail- 
able information," which the Regional Commissioner relied upon, like the 
‘pertinent evidence,” which he cited, is the "available information" contained 
either in the record or in the brief of counsel. 

The "entire record,” appellee cannot gainsay, is the "certified deporta- 
tion record of the Immigration and Naturalization Service relating to the 
plaintiff (appellant) , file No. All 828 875, marked * * * as defendant's (appel- 
lee's) Exhibit 'A' " which was filed below in support of his motion for sum- 
mary judgment (J.A. 7-8). Cf. United States ex rel. Moon v. Shaughnessy, 
supra, 218 F. 2d 316 at 317. This record fails to substantiate appellee's 
claim in this Court that he went "outside the record" in making his determina- 
tion. See Record File. See also Boudin v. Dulles, 98 U.S. App. D.C. 305, 235 
F. 2d 532 (1956). 


The correctness of the appellant's position here is demonstrated by the 


language which regional commissioners have used when they have in fact gone 
outside of the record. Thus, in Dunat v. Hurney, 297 F. 2d 744, 748 (C.A. 3, 
1961), the Regional Commissioner specifically stated in his decision: 


"T have also considered all reliable additional information made 
available to me through official government channels, BOBS 
to the proper disposition of this application." 


The Regional Commissioner made a similar finding in Diminich v. Es- 
perdy, op. cit., as has been noted earlier. In Milutin v. Bouchard, supra, 
299 F. 2d 50 at 52, the Regional Commissioner refers to "factual information 
about conditions in Yugoslavia * * * (which) * * * was obtained from various 
sources, including personal observations of this Service in Yugoslavia" and 
expressly stated that "'this information * * * has been * * * considered. In 
Chao Li Chi v. Murff, 250 F. 2d 854, 856 (C.A. 2, 1956), the Special Inquiry 
Officer refused to recommend a stay of deportation to Communist China based 
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in part upon "confidential and secret information" not disclosed to the peti- 
tioner. See also Dombrovskis v. Esperdy, 195 F.Supp. 488 (S.D. N.Y., 1961). 
These decisions indicate that where the appellee, through his delegate, 
the regional commissioners, 8 C.F.R. 1957 Supp. 9.1, 9.5a(2), in fact relies 
upon non-record and confidential information, he says so expressly. He has 
failed to do so here. On the record, therefore, no issue is presented wheth- 


er the administrative decision is sustainable upon grounds not appearing of 


record. S 


> Appellee's objection to the citation of his own Operations Instructions as to the 
practice of the Immigration and Naturalization Service is as incredible as it is cynical. 
The Solicitors General of the United States have repeatedly advised the Supreme Court 
of agency practices and other matters by reference to so-called non-public government 
documents, as well as by oral representations. Cf. Brief for the Respondent in Opposi- 
tion, United States ex rel. Dolenz v. Shaughnessy, No. 576, October Term, 1952, cert. 
denied, 345 U.S. 928, in which the Acting Solicitor General described prior administra- 
tive practices for conducting 243(h) proceedings with the prefatory statement: "We are 
advised by the Commissioner of the Immigration and Naturalization Service that * * *" 
(Quoted in United States ex rel. Dolenz v. Shaughnessy, 206 F. 2d 392, 394, fn. 5). See 
also Brief for the Respondent, Petitioner's Motion to Strike and Memorandum in Re- 
sponse, United States ex rel. Lee Kum Hoy v. Murff, No. 32, October Term, 1957, 355 
U.S. 169, in which the Solicitor General filed with the Supreme Court copies of the 
Foreign ServiceDespatch from a Consul General to the State Department; Brief for 
Respondent, Kent et al. v. Dulles, No. 481, October Term, 1957, 357 U.S. 116, in which 
"Office Instructions” of the Passport Division of the State Department are reprinted, 
pp. 123-126; Brief for United States, Shomberg v. United States, No. 48, October Term, 
1954, 348 U.S. 540, in which a hitherto confidential analysis of immigration legislation 
made by the Immigration and Naturalization Service was reprinted, pp. 49, 58, 62. In 
addition, they have frequently cited "unreported" immigration decisions, to show ad- 
ministrative construction and practice, which are deemed no less "confidential" than 
the Operations Instructions. Sec. 1.70, "Statement of Organization, Immigration and 
Naturalization Service," 19 F.R. 8071. See Brief for Respondent, Shaughnessy v. United 
States ex rel. Accardi, No. 616, October Term, 1954, 349 U.S. 280; Brief for Appellant, 
Kennedy v. Mendoza-Martinez, No. 19, October Term, 1961, p. 61. 

In the words of the Solicitor General in 1952, appellant is advised by the Immigra- 
tion and Naturalization Service, in reply to his letter of May 9, 1962 (See Motion for 
Extension of Time for Filing Reply Brief), that the records of the Service reflect an 
Operations Instruction, Revised June 28, 1956, which provides "a prima facie case un- 
der section 243(h) may be established by the intended deportee's own testimony, if found 
credible and consistent with his circumstances and background, favorable reports havy- 
ing been obtained from the FBI and CIA. Reports from the FBI and CIA shall not be ob- 
tained unless the special inquiry officer proposes to recommend that deportation be 
withheld or is in doubt as to the proposed recommendation * * *." Prior to the advice 
received by appellant, the present language of the OI had been published by the appel- 
lee here in Bufalino v. Kennedy, C.A. 486-61. It provides similarly that a "243(h) stay 
shall not be authorized until reports from the FBI and CIA have been received." Sig- 
nificantly, although the appellee wishes to apply a rule to exclude the Operations In- 
structions from this Court's notice "with extraordinary rigidity" (Br. 51), he does not 
dispute the accuracy of the appellant's representation. 
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Moreover, whether the appellee used non-record information was put in 


issue by the appellant-plaintiff in his complaint below and not disputed by the 
appellee-defendant in his answer. 

Appellant alleged that the Regional Commissioner denied his application 
for a stay of deportation "upon the sole basis of the finding and recommenda- 
tion of the * * * special inquiry officer" (Par. 10, Complaint, J.A. 4). Fairly 
read, this alleges that non-record material was not utilized in the final ad- 
ministrative decision (J.A. 54-57). Cf. Machado v. McGrath, 90 U.S. App. 
D.C. 70,193 F.2d 706 (1951). By way of answer, the appellee averred: 


"Defendant denies the allegations of Paragraph 10, except that _ 
he admits that the Regional Commissioner * * * after careful 
consideration of the entire record concerning plaintiff, includ- 
ing a brief submitted by plaintiff's counsel, adopted the rec- 
ommendation of the Special Inquiry Officer to deny a stay of 
deportation.” (Par. 10, Answer, J.A. 6). 


Fairly read against the allegation, appellee's answer denies merely 


that the Regional Commissioner's decision is made "upon the sole basis of 
the (Special Inquiry Officer's) finding and recommendation," and asserts in- 
stead that it was reached "after careful consideration of the entire record." 
No suggestion whatever is made that non-record material was considered. 
If the administrative decision was in fact based upon non-record information, 
appellee's pleading below deprived the appellant of notice of the defenses which 
he would be called upon to meet and is in conflict with Rule 8(b) of the Federal 
Rules of Civil Procedure. Budd Company v. United States, 19 F.R.D. 346, D.C. 
Pa., 1956; Moriarty v. Curran, 18 F R.D.. 461, D.C. N.y.,.1956.® 

If appellee's allegation and his position during oral argument ‘below (see 
fn. 6) are intended to put in issue the factual question whether non-record in- 
formation was relied upon by the Regional Commissioner, then, upon this 


6 Appellee's statement that his Statement of Material Facts filed in the Court below 
“pointed out that the Acting Regional Commissioner had relied on extra-record informa- 
tion'"' (Br. 46) is incorrect. The statement makes no mention of "extra-record informa- 
tion’ but refers merely to "other available information" along with "evidence submitted 
by the plaintiff." No distinction is thus made between record and non-record material. 

The question, however, was expressly raised by appellant in oral argument on the 
motion for summary judgment below (Tr. 17, 20-24, A5) and not disputed by ap- 
pellee except as to power of the Attorney General to "consider other material" (Tr. 20, 
A3-A 4). 
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ground alone, the grant of summary judgment to appellee is error for there 
remained an unresolved genuine issue of material fact. Radic v. Fullilove, 
198 F. Supp. 162, 164 (N.D. Calif., 1961). 


IW. THE REGIONAL COMMISSIONER HAS NOT GIVEN FAIR CONSIDERATION 
TO THE APPELLANT'S APPLICATION FOR A STAY OF DEPORTATION 


In the determination of the question whether the Regional Commission- 
er has given “fair consideration" to the evidence submitted to the Special In- 
quiry Officer, appellant agrees with the appellee's position that "the error 
must be so flagrant as to amount to a willful disregard of the evidence to the 
contrary" (Br. 33). 

A. Fair Consideration Requires That There Be Some 
Affirmative Evidence in Support of the Decision, 

Our point of departure, first, is whether, in the absence of reliance 
upon non-record confidential information, the Regional Commissioner can 
make an adverse determination without some evidence to support his finding. 

Appellee relies heavily (Br. 24-27, 41) upon United States ex rel. Do- 
lenz v. Shaughnessy, 107 F. Supp. 611 (S.D. N.Y., 1952), aff'd. 200 F. 2d 288 
(C.A. 2, 1952), cert. denied, 345 U.S. 928 (1953), for the District Court's 
ruling that the statute does not require "the presentation of adverse evidence 
in the absence of which the Attorney General is obliged to rule in the alien's 
favor” (at 613) and the Circuit Court's opinion that "no particular findings 
were required to support the (Attorney General's) decision" (at 291). 

As appellant has already noted, however, (Br. 16, fn. 3) Dolenz is in- 
apposite here. The courts were concerned there with the question whether 
the statute (or due process) required "findings of fact * * * on the proof pre- 
sented" (200 F. 2d at 289). The decision of the Second Circuit, like that of 


the District Court, supra, is expressly bottomed upon the view that "Con- 


gress did not see fit to prescribe any procedure to be followed by the Attor- 
ney General in performing this duty of designation or make provision for 
any particular type of review of his action" (at 291). But here, the regula- 
tion has supplied what Congress "did not see fit to prescribe" either in the 
1950 statute, under which Dolenz was decided, or under the present statute. 


————— 


Specifically , the regulation requires the decision to be made "upon 
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consideration of all the evidence submitted by the alien and any other perti- 


nent evidence" 8 C.F.R. 1957 Supp. 243.3(b)(2). 

Compliance with the regulation, appellant believes, brings into play the 
holdings of the courts favorable to the alien under the 1950 statute. Park v. 
Barber, 107 F. Supp. 605, 607 (N.D. Calif., 1952); United States ex rel. Chen 
Ping Zee v. Shaughnessy, 107 F. Supp. 607, 610 (S.D. N.Y., 1952); United 
States ex rel. Watts v. Shaughnessy, 107 F. Supp. 613 (S.D. N.Y., 1952). For 
if the requirement under Section 23 of the Internal Security Act of 1950, 8 
U.S.C. Supp. V, 156(a), that the Attorney General's determination be based 


upon a "finding" is deemed to require a finding upon evidence, substantial 


or otherwise, then a regulation which expressly requires that his "opinion" 
be based upon a consideration of the alien's, and other pertinent evidence, a 
fortiori requires that his opinion be supported by evidence. See also Dunat 
v. Hurney, 297 F. 2d 744, 746, fn. 2 (C.A. 3, 1961), reversing Dunat v. Hol- 
land, 183 F. Supp. 349 (E.D. Pa., 1960); dissenting opinion, Clark, J., United 
States ex rel. Dolenz, supra, 200 F. 2d 291. 

The decision of the United States Supreme Court in Dickinson v. United 
States, 346 U.S. 389 (1953), is significant here. The question there was 
"whether there was a basis in fact for denying (the petitioner's) claim to a(n) 
* * * exemption under * * * the Universal Military Training and Service Act," 
62 Stat. 611, 50 U.S.C. App. 456(g), which provides that classification orders 
by selective service authorities shall be "final" (at 390, 394). Estep v. United 
States, 327 U.S. 114. In determining whether the classification made by the 
local board could be set aside, the Supreme Court stated: 


"The Court below * * * apparently thought the local board was 
free to disbelieve (the petitioner's) testimonial and document- 
ary evidence even in the absence of any impeaching or contra- 
dictory evidence. The court manifested its own skepticism by 
pointing to (the petitioner's) youth, the unorthodox method of 
ordination by baptism, the failure to present stronger docu- 
mentary evidence, and the customary claim of Jehovah's Wit- 
nesses to ministerial exemptions. However, (the petitioner's) 
claims were not disputed by any evidence presented to the se- 
lective service authorities, nor was any cited by the Court of 
Appeals. The task of the courts in cases such as this is to | 
search the record for some affirmative evidence to support the 
local board's overt or implicit finding that a registrant has not 
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"painted a complete or accurate picture of his activities. We 
have found none here * * *, The courts may properly insist 
that there be some proof that is incompatible with the regis- 
trant's proof of exemption * * *. When the uncontroverted 
evidence supporting a registrant's claim places him prima 
facie within the statutory exemption, dismissal of the claim 
solely upon the basis of suspicion and speculation is both con- 
trary to the spirit of the Act and foreign to our concepts of 
justice." (396, 397) 


Needless to say, the limitations upon the right of judicial review and 
upon its scope are at least as great, if not greater, for a "final" administra- 
tive decision, as for an administrative decision, such as the one here, which 
is an "opinion" based upon consideration of the appellant's and other pertinent 
evidence. Cf. Heikkila v. Barber, 345 U.S. 229, 234, 236 (1952). 

The finding of the Regional Commissioner here, like the classification 
in Dickinson, is without any affirmative evidence in its support. All that the 
appellee, even in this Court, has asserted to support the administrative opin- 
ion, are skepticism, suspicion and speculation (Br. 34-42). If these three 
sisters may not support a selective service board's refusal to exempt a min- 
ister from the draft, surely they cannot be relied upon to justify a denial of a 
stay of deportation when the threat of physical persecution is alleged. Cf. 
Chi Sheng Liu v. Holton, supra, 297 F. 2d 740, 741, and United States ex rel. 
Foo v. Shaughnessy, 234 F. 2d 715, 720 (C.A. 2, 1955). 

B. The Validity of the Administrative Decision must be Judged 

By the Grounds Asserted by the Regional Commissioner. 

Assuming that the administrative decision here need not be supported 
by evidence of record, our second point of departure arises from the appel- 
lee's attempt here to justify the Regional Commissioner's action upon grounds 
which he did not himself invoke in his administrative decision. 

For reasons which have been urged earlier (supra,pp. 3-6) the Regional 
Commissioner's decision must be read to embrace the recommended deci- 
sion of the Special Inquiry Officer. That decision is explicitly based upon his 
recommended decisions in the cases of Lin Fu Mei and Cheng Fu Sheng (J.A. 


57), z and not upon any suggestion that appellant's evidence is "incredible, 


7 Those decisions which were part of the administrative record filed in this Court 
in Cheng Fu Sheng and Lin Fu Mei v. Kennedy, No. 16,639 in this Court, are reproduced 
(continued on next page) 
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scanty, insubstantial, and uncorroborated" (Br. 34). 

While it is conceded that a reviewing court may affirm an administra- 
tive order "if the result is correct although the lower court relied upon a 
wrong ground or gave a wrong reason ," Lee v. Kennedy, U.S. App. D.C. 
__» 294 F. 2d 231, 234 (1961), citing Securities and Exchange Commission 
v. Chenery, 318 U.S. 80, 87 (1942), and Helvering v. Gowran, 302 U.S. 238, 
245 (1937). This rule applies, however, as this Court recently restated the 
Chenery rule in the Lee decision, only when the appellate Court "concludes 
that the decision 'already made * * * should properly be based on another 
ground within the power of the appellate court to formulate’ ", ibid, 234, 
(Emphasis supplied). Thus, as stated in Chenery "if an order is valid only 
as a determination of policy or judgment which the agency alone is authorized 


to make and which it has not made, a judicial judgment cannot be made to do 


service for an administrative judgment." ibid at 88. 

It should not need saying here, as has been stated so often, that in 243(h) 
proceedings the courts may not substitute their judgment for that of the At- 
torney General, United States ex rel. Dolenz v. Shaughnessy, 206 F. 2d 392, 
394-395. The opinion which the statute requires, of course, is that of the At- 
torney General. As Chenery holds, it is valid "only as a determination of 
judgment which (he) alone is authorized to make * * *." Here, he has not 
made the judgment which appellee argues that he "rationally * * * could have 
made," namely, that the appellant's evidence is "incredible, scanty, insub- 
stantial, and uncorroborated" (Br. 34 ,emphasis supplied). If the ground up- 
on which the Regional Commissioner has relied should be incorrect, as in 
Chenery, it is impossible to determine upon the basis of the administrative 
decision under review whether the Regional Commissioner would reach the 
same result absent his present grounds. Cf. Diminich v. Esperdy, 299 F. 2d 
244, 248, supra. , 

The issue, therefore, is whether the standard relied upon by the Re- 


gional Commissioner is error. 


7 (Continued from preceding page) 
at A-1 - A-7 of appellant's main brief. A summary of the facts in those proceedings 
appears also in Cheng Fu Sheng et al. v. Barber, 269 F.2d 497 (C.A. 9, 1959), which, 
while involving a review of a different administrative proceeding, is based upon iden- 
tical evidence. Appellant does not rely upon his brief to establish the contents of the 
administrative records in those cases as contended by the appellee (Br. 53, fn. 13). 
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IV. THE CRITERION UPON WHICH THE ADMINISTRATIVE DECISION 
IS BASED IS ERROR AND MAY BE RAISED HERE. 


The standard relied upon here is derived from the recommended deci- 
sions in the cases of Lin Fu Mei and Cheng Fu Sheng. 8 That standard was 


summarized by the Special Inquiry Officer in those proceedings in these words: 


“There are two facets to this case (1) the applicant's probable 
prosecution for desertion” and (2) his possible persecution 
because of his attitude to the Chinese Nationalist Government 
* * *. It would appear that notwithstanding the applicant might 
be shot, prosecution for violating the laws of a foreign country 
is not under Section 243(h) a proper basis for the withholding 
of his deportation. Thus, it seems that the sole question to be 
considered is whether he would be physically persecuted be- 
cause of his political beliefs if deported to Formosa. To put 
it differently , would an ordinary Chinese person who was not 
facing prosecution for some offense, and who merely voices 
his opposition to the Chinese Nationalist Government while in 
the United States, be physically persecuted if deported to For- 
mosa. The evidence adduced on this point is insufficient for me 
to reach the opinion that such an alien would be so persecuted. 
Iam therefore constrained to recommend that his deportation 
not be withheld." 


A. Whether the Issue of the Correctness of the Appellee's 
Standard for Decision May Be Raised in This Court. 


Apart from the previously discussed attempt by appellee to distinguish 
the Special Inquiry Officer's and the Regional Commissioner's decisions, two 
other objections are raised to the review of the standard applied. 

(i) The first is that the belief that the two cases were similar 
‘went unchallenged before both the Acting Regional Commissioner and the 
District Court (Br. 44). Appellee errs. = Although the focus of the brief 


8 Although appellee disputes that the Regional Commissioner adopted the Special 
Inquiry Officer's standard, discussed above atpp.3-6 , he not only does not challenge 
the criteria for determining Lin Fu Mei and Cheng Fu Sheng were applied here, but 
he argues that it would have been more correct to say that the three cases were "iden- 
tical’ (Br. 45), thus justifying on this ground, among others, an identical standard. 


29 The recommended decision states that the applicant Cheng Fu Sheng, then a Cap- 
tain in the Chinese Nationalist Air Force, "deserted and remained here" on the date 
set for his departure from the United States (Appellant's Br., A-1). 


10 ie does more than err when he takes from context the request of his counsel in 
the administrative proceedings (J.A. 20, 21) to await the decision of the Ninth Circuit 
in Cheng Fu Sheng v-. Barber (269 F. 2d 497) so that the testimony of the former Gov- 
ernor of Formosa, K. C. Wu, then in the court files, could be incorporated inthe present 

(Continued on next page) 
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of counsel before the Regional Commissioner was directed to the double- 
phased issue: the repressive nature of the Chinese Nationalist Government 
and the appellant's record of opposition to that Government, his brief in five 
separate instances states, in contradistinction to the administrative finding 
in Cheng Fu Sheng and Lin Fu Mei referring to the "applicant's probable pro- 
secution for desertion,” that the appellant here "submitted a letter of resigna- 
tion to the Commander in Chief of the Chinese Nationalist Air Force (p. 1) 
"decided that he had no alternative but to resign his commission in the Air 
Force" (p. 5), that his "letter of resignation * * * was introduced into evi- 
dence" (p. 5); that "the record establishes that he resigned his commission 
solely because of political reasons" (p. 6). 

These repeated statements distinguishing appellant's case from those 
of Lin Fu Mei and Cheng Fu Sheng seem sufficient representations to the Re- 
gional Commissioner to distinguish the cases. 


As to proceedings in the District Court, the record is clear in both the 


pleadings and in the oral argument upon the motion for summary judgment 


that the issue was raised. 

Paragraph 7(e) of the complaint alleges, and Paragraph 7 of the answer 
admits, that "plaintiff submitted a letter of resignation to the Commander in 
Chief of the Chinese Nationalist Air Force on or about February 13, 1955" 
(J.A. 3, 6), thus again putting into issue the distinction between the appellant's 
claim of persecution and Cheng Fu Sheng's. 

During the oral argument on the motion for summary judgment, counsel 
for the defendant below cited Chao-Ling Wang v. Pilliod, 285 F. 2d 517, 520, 
supra, in which the Seventh Circuit observed that "It is quite likely that 
plaintiff might be prosecuted by a military court martial following ‘his re- 
turn to Formosa" and held that "prosecution before a military tribunal * * * 


10 (continued from preceding page) 
administrative proceedings. Counsel's reference to the cases of Lin Fu Mei and Cheng 
Fu Sheng, "with essentially similar facts," plainly is in relation to his assertion that 
Dr. Wu is an authority on conditions in Formosa and his stated belief that Dr. Wu's 
statement "would be very pertinent to the applicant's case." A reading of the tran- 
script indicates that counsel's reference to "essentially similar facts" refers to con- 
ditions on Formosa, not to whether appellant here may be regarded as a deserter as 
were Cheng Fu Sheng and Lin Fu Mei. 
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to try offenses committed by a member of the military forces of that country, 
cannot be construed to be physical persecution * * *" (at 520). (See Tran- 
script of Argument on Motions for Summary Judgment; 4, 6, 7;S.J.A. 1-2) 

In opposing the defendant-appellee's motion for summary judgment, 
counsel for plaintiff-appellant below expressly urged that the decision could 
not be sustained upon the theory that the appellant had deserted, that the ad- 
ministrative record established his resignation (ibid, 8,9,A2-A 3). 

(ii) The second objection seems too facile to warrant discussion. 
It is that "error if any in treating (appellant) as a deserter was harmless, 
since appellant himself did not believe he was going to be physically perse- 
cuted merely because he has 'resigned' " (Br. 45). 

The issue, of course, is not whether the appellant thought he would be 
persecuted for his resignation or for his opinions, but what the Special In- 
quiry Officer thought. The record here shows him thinking that appellant 
"submitted his resignation," and having no thoughts that this appellant de- 
serted (J.A. 54-57), but that he nonetheless believed that the evidence in this 
case "is not sufficiently persuasive to warrant a different conclusion” from 
the "quite similar cases" (J.A. 57) where he thought that the applicants might 
be shot "for desertion” (A-3, A-7). 

Obviously, if the Special Inquiry Officer attributed the penalties which 


the Chinese Nationalist Government would impose upon the appellant to him 


in the belief that he is a deserter, the error can be "harmless" only if one 
believes, as the appellee does unabashedly , that being shot for desertion can- 
not be persecution within the meaning of the statute. 

This view is both harmful and error. Appellant addresses himself to it 
at some length below in view of the fact that not only did the Special Inquiry 
Officer adopt this position, but the Immigration and Naturalization Service 
has espoused it elsewhere [Blazina v. Bouchard, 286 F. 2d 507, 511 (C.A. 3, 
1961) and Chao-Ling Wang v. Pilliod, supra] and the Attorney General, as 
appellee here, supports it (Br. 45-46). 
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B. The Failure of the Appellee to Hold That Prosecution 
For Political Offenses May Be Persecution Within the 
Meaning of the Statute is in Conflict with Other Statutes 
Pari Materia, and with the Purpose of Section 243(h). 


The first "facet” ascribed to the appellant's case (incorporated by ref- 
erence to the decisions in Cheng Fu Sheng and Lin Fu Mei) is the applicant's 
"probable prosecution for desertion" and the holding that "notwithstanding 
the applicant might be shot, prosecution for violating the laws of a foreign 
country is not under Section 243(h) a proper basis for the withholding of his 
deportation” (A-3, A-7).!4 

This ground is erroneous in that it fails to distinguish between political 
and non-political offenses. 

(i) The historic role of the United States as an asylum for polit- 
ical and religious refugees permitted no distinction between those aliens who 
had committed political offenses in their native countries, whether treason, 
sedition, espionage, or, as the offense is assumed here, desertion, and those 
whose beliefs were unaccompanied by overt acts against their governments. 


See Reinhold, Exiles and Refugees in American History, Annals, Academy of 
Political and Social Science, May, 1939. ; 
Nor has American immigration policy, as expressed by Congress, 


placed any bar upon aliens who have committed offenses which are "political" 
in nature. The first statute to impose restrictions upon the entry of aliens 
to the United States, the Act of March 3, 1875, 18 Stat. 477, excepted political 
offenses as a ground for exclusion. The exception has continued to this day. 
Section 212(a)(9) , Immigration and Nationality Act of 1952, 8 U.S.C. 1182(a)(9). 
Cf. Matter of B--,11& N Dec. 47 (1941), and 39 Op. Atty. Gen. 59 (1938), 
United States ex rel. Castro v. Williams, 203 F. 155, 158-9 (S.D. N.Y., 1913). 
Similarly, the commission of political offenses may not be a ground for 
removal of an alien from the United States to a country which seeks to extra- 
dite him for such a charge. In re Ezeta, 62 F. 972, 995 (D.C. N.D., Calif., 
1894); Karadzole v. Artukovic, 247 F. 2d 198 (C.A. 9, 1957), vacated on other 


ne Appellant discusses below the question whether his departure from the Chinese 
Nationalist Air Force, even if regarded as desertion, is a political offense. See infra, 
p. 22. 
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grounds , 355 U.S. 393 (1958); Ramos v. Diaz, 179 F. Supp. 459 (S.D. Fla., 
1959); Extradition Convention Between the United States and Other American 
Republics, 4 Malloy, Treaties, 4800, 4802, Article 3(e) and (f), 49 Statutes at 
Large 3111; 1 Moore, Extradition, pp. 313, et seq. See also Ex Parte Kolczyn- 
ski, 2 Weekly Law Reports 116 (1955), 1 All E.R. 31 (1954). 

The criterion upon which the appellee relies here plainly would deprive 
political offenders the protection which they have been afforded under both 
the exclusion laws and the extradition treaties. It would permit the deporta- 
tion of such aliens to the very country which seeks to punish them for polit- 
ical transgressions, notwithstanding that they could have been neither ex- 
cluded nor extradited from the United States for such offenses. 

The failure to except political offenses from the administrative deci- 
sion that "prosecution for violating the laws of a foreign country is not * * * 
a proper basis for the withholding” of an alien's deportation is, therefore, in 
conflict with the familiar doctrine that statutes bearing upon the same subject 
matter should be given a harmonious construction, if possible. See Braen v. 
Pfeifer Oil Transport Co., 361 U.S. 129, 132, 133 (1959); United States v. 
Stewart, 311 U.S. 60, 64 (1940); United States v. Freeman, 3 How (U.S.) 556, 
564 (1845). 

The possibility not only exists here but a harmonious construction is 
required in the light of the background and purpose of Section 243(h) of the 
Immigration and Nationality Act, supra. 


(ii) Legislative history of Section 243(h). The history of physical 


persecution clause in the present statute begins with a dictum by Judge Learn- 
ed Hand in United States ex rel. Giletti v. Commissioner of Immigration, 35 
F. 2d 687, 688 (C.A. 2, 1929), in which an Italian alien, an anti-Fascist, had 
been convicted in New York of second degree assault for shooting another 
Italian, apparently a Fascist. He became deportable for this offense and was 
ordered deported to Italy. The alien sought permission to depart the United 
States for another country. The Court, although affirming the order of de- 
portation to Italy , observed (689): 


"The record does show that by his conduct here he has apparently 
exposed himself to criminal prosecution in Italy, for which he is 
subject to imprisonment of between 5 and 15 years. His offenses 
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"are apparently political, for which he could not be extradited. : 
True, this does not prevent us from ridding ourselves of his 
presence for crimes committed here, but it has been our tra- 
ditional policy from the outset not to assist in the prosecution 
of political offenses, and it would seem a corollary that, when 
the choice is open, we should not make it an incident of the 
execution of our own laws that the offender should be subjected 
to the discipline of another country for crimes of that charac- 
ter. The occasion would, therefore, seem to be one in which 
the utmost latitude might properly be given him, consonant with 
law, to escape these consequences." (Emphasis supplied). See 
also United States ex rel. Weinberg v. Schlotfeldt, 26 F. Supp. 
283 (D.C. N.D. Il., 1938), but cf. Soewapadji v. Wixon, 157 F. 
2d 289 (C.A. 9, 1946). 


Thereafter, the Immigration and Naturalization Service adopted a pol- 
icy not to deport aliens to a country in which they would be subject to political 
persecution. See S. Rep. 1515, 81st Cong., 2nd Sess., which states: 


"The general policy is that when there is reason to believe that 
political persecution will result if an alien is deported, depor~- 
tation is withheld * * * (although) there is no statutory right of 
asylum in the United States * * *." (pp. 639-640). 


The administrative practice of the Service was given statutory author- 
ity in 1950 by Section 23 of the Internal Security Act, 64 Stat. 987, 1010, 8 
U.S.C. Supp. V 156(a). In the legislative hearings and debate which preceded 
the enactment of the provision pertinent here, Congress was informed of the 
problem by, among others, Robert C. Alexander, Assistant Chief, Visa Divi- 
sion, State Department. During the hearings on H.R. 10, 81st Cong., 1st Sess., 


a bill which went into the making of the Internal Security Act, Mr. Alexander 


raised the question: 


"Then, there is a further provision, or implication, about send- 
ing a man back to a country where he is going to be in trouble, 
although he may be deported. Naturally, I do not think we would 
want a provision requiring us to deport an alien under such con- 
ditions unless it could be done under conditions providing safety 
to the alien. 


"MR, WALTER: Do you think we should permit the State Depart- 
ment to decide whether we should deport a man? 


"MR, ALEXANDER: I think it should be decided by the two de- 
partments, in the light of the man's record and background. I 
know of some countries that have been anxious to get their hands 
on some people over here."' (Emphasis supplied). Hearings, 
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Subcommittee No. 1 of the Committee of the Judiciary, May 
20 and 25, 1949, p. 13. See also pp. 18 and Hearings, ibid, 
July 18, 1949, p.6, for a discussion of the issue by other 
witnesses. 


Notwithstanding this criticism of the bill, the House Committee report- 
ed H.R. 10 favorably without providing statutory authority for the prior ad- 
ministrative policy. H.'Rep. 1192, 81st Cong., 1st Sess., Cf. Minority Re- 
port, p. 18. The House of Representatives thereafter adopted the bill despite 
renewed warnings during the debate that " * * * under H.R. 10 deportation 
(can) be made a death sentence * * *." 96 Cong. Rec. 10448, 10460. 

The Senate Judiciary Committee, to which H.R. 10 was referred, how- 
ever, met the criticism of the bill. It amended the legislation to incorporate 
the provision: 


"No alien shall be deported under any provision of this Act to 
any country in which the Attorney General shall find that such 
alien would be subject to physical persecution." S. Rep. 2239, 
81st Cong., 2nd Sess. 


This amendment was ultimately enacted into law in H.R. 9490 which 
became the Internal Security Act of 1950, S. Rep. 2369, 81st Cong., 2nd Sess., 
96 Cong. Rec. 15632, 15726. 

Nowhere in the evolution of Section 243(h) was there the suggestion 
adopted here by the appellee, that "a prosecution for violating the laws of a 
foreign country" would not be a proper basis for withholding deportation. 

On the contrary, in the Giletti decision, Judge Hand expressly stated 
that the alien had "apparently exposed himself to criminal prosecution in 
Italy for which he is subject to imprisonment * * *," supra, at 689. 

Nor in its construction of a statute, which is pari materia, has the Im- 
migration and Naturalization Service necessarily barred relief to aliens with 
criminal convictions. Second proviso to Section 3 of the Immigration Act of 
1917 relating to "offenses purely political," 39 Stat. 874, 8 U.S.C. 136(e). 
The fact that a particular offense may have involved a violation of customary 
criminal laws of a foreign country has never been invoked in the administra- 
tive decisions under this section as a basis for barring an alien. 


12 Section 243(h) in the present statute modified the prior language, but the changed 
wording is not relevant here. 
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Thus, convictions of conspiracy to destroy property by a "militant suf- 
fragette ,"" P Case, of an assassination of a provincial governor by a 
"member of a secret revolutionary society," S Case (53956/88; 2304 
C-222932); of the assassination of the Austrian Prime Minister, A 
A-4944576; of perjury and of attempted fraud by Jews in Nazi Germany, 39 
Op. Atty. Gen. 59 (1938); 1 I & N Dec. 47, have all been held to be "offenses 
purely political," notwithstanding that they may have involved prosecution for 
the violation of laws of foreign countries. See Matter of K--, IVI & N Dec. 
108, 116-118. : 

As has been shown above, the proposal to give the Executive discretion 
in withholding deportation, which emanated from the Assistant Chief of the 
Visa Division of the State Department, similarly made no distinction as to 
aliens who had committed offenses. Mr. Alexander's concern for "sending a 
man back to a country where he is going to be in trouble,” it need not be said, 


obviously includes an alien who is subject to prosecution under the laws of 


that country. 

Judge Hand's dictum in the Giletti decision and the gloss it carries, 
the Congressional awareness both of the administrative interpretation of 
"offenses purely political;' and of the policy of the Service to withhold depor- 
tation of aliens who are "subject to political persecution," and the Congres- 
sional materials relating to the adoption of the antecedent language of Section 
243(h), all demonstrate that appellee errs in excluding from the benefit of that 
provision an alien "who might be shot" as a result of a "prosecution for vio- 
lating the laws of a foreign country" when his crime is a political offense. 
Costanzo v. Tillinghast, 287 U.S. 341, 345 (1932); Brewster v. Gage, 280 U.S. 
327, 337 (1930); National Labor Relations Board v. Gullett Gin Co., 340 U.S. 
361, 366 (1951). 

Apart from the construction which its legislative history requires and 
apart from the demand of harmony with extradition treaties and the exclusion 
law, the authority given to the Attorney General to withhold deportation of 
aliens upon the ground of physical persecution has a remedial purpose. Ac- 
cordingly, it should be given a liberal construction. See Black v. Magnolia 
Liquor Co., 355 U.S. 24, 26 (1957); Chien Fan Chu v. Brownell, 101 U.S. App. 
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D.C. 204, 247 F. 2d 790, 796 (1957). See also Bonetti v. Rogers, 356 U.S. 691, 
699, 700 (1957), reversing 99 U.S. App. D.C. 386, 240 F. 2d 624 (1956). 
C. If Appellant's Resignation is Regarded As 
Desertion, It Is a Political Offense. 

Definitions of political offenses have generally been avoided since the 
statement of Judge Denman in the celebrated opinion in the leading decision 
on the subject, the Castioni case, 1 Q.B. 149 (1891), that it "is not necessary 
or desirable that we should attempt to put into language in the shape of an ex- 
haustive definition exactly the whole state of things or every state of things 
which might bring a particular case within the description of an offense of a 
political character." See also Karadzole v. Artukovic, supra; Ex Parte Kol- 
ezynski, supra; Deere, Political Offenses in the Law and Practice of Expa- 
triation, 27 Am. J. Int. Law, 247-270 (1933); Garcia-Mora, Present Status of 
Political Offenses, 14 University of Pittsburgh, L.R. 371-394 (1953). 

It suffices here to say, first, that desertion from military forces has 
been regarded as a non-extraditable offense within the meaning of the extra- 


dition treaties to which the United States is signatory. See Malloy's, Treaties 2° 


supra. 

Even were the normal extradition treaty in effect between the United 
States and China ,/* appellants, therefore, could not be extradited to Formosa 
for their offense. > 

’ Second, military service in a country's armed forces has universally 
been regarded as the highest political duty of a citizen. Cf. Selective Service 
Draft Law Cases, 245 U.S. 366, 390 (1917); United States v. Schwimmer, 279 
U.S. 644, 650 (1928). Prosecutions for violations of laws requiring military 
duty and of military laws, a fortiori, are for political offenses. Cf. Hirota v. 


13 Typical is the Treaty of Extradition between the United States and Mexico. See 
Article IV, 31 Stat. 1818, 1822, Cf. 30 Am. J. Int. Law 480; Garcia-Mora, International 


Law and Asylum as a Human Right, p. 105 (1956); VI Hackworth, Digest of International 
Law, Sec. 578 (1943). 


14 No extradition treaty is in effect between the United States and China. Treaties 
in force on January 1, 1960, Dept. State Publ. 6959, pp. 36-39. 


15 pxtradition treaties have dealt with deserting seamen differently. Such desert- 
ers may be surrendered where the treaty so provides. Cf. Tucker v- Alexandroff, 183 
U.S. 424 (1902). 
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McArthur, 338 U.S. 197 (1948), concurring opinion, Douglas, J., 208, et seq. 

Third, in the circumstances of the appellant's case, his resignation, 
even if treated as a desertion, must be taken to be a political offense. The 
administrative record establishes, and while the appellee here disdains 
(Br. 7), the Special Inquiry Officer who heard the case did not challenge that 
appellant's resignation was based on political opposition to the Chiang Kai- 
Shek regime (J.A. 24-25). 

For all of the reasons advanced here it must, therefore, be' undisputed 
that appellant's departure from the Chinese Nationalist Air Force, even if 
desertion, is no more than a political offense, and that prosecution for such 
an offense is a basis for a stay of deportation. 

D. The Evidentiary Standard upon Which the Appellee 
Relied to Determine Whether the Appellant Would 


Be Subject to Persecution is Erroneous as a Matter — 
Of Law. 
In determining the second "facet" of appellant's case "his possible 
persecution because of his attitude toward the Chinese Nationalist Govern- 
ment" (A-3, A-7), the appellee stated that the issue is whether: 


"an ordinary Chinese person who was not facing prosecution 
for some offense, and who merely voices his opposition to 
the Chinese Nationalist Government while in the United States 
(would) be physically persecuted if deported to Formosa." 


This is patently an incorrect standard to apply in deciding whether ap- 
pellant would be subject to physical persecution. History does not lack for 


demonstration that although "ordinary persons" who may be political dis- 


sentients may not be persecuted, "prosecution for some offense" often masks 
harassment and persecution of particularly disfavored victims and that even 
where a person may be "properly subject to prosecution," the conduct of his 
trial and the nature of his penalty will turn upon extra judicial considerations 
which may be tantamount to persecution. See for example the celebrated 
Dreyfuss case in France; the Sacco-Vanzetti Case, Transcript, Henry Holt 
Co. (1928); Yick Wo v. Hopkins, 118 U.S. 356 (1885); Mooney v. Oulihan, 294 
U.S. 103 (1934); Bridges v. United States, 346 U.S. 209; Terminiello v. Chi- 
cago, 337 U.S. 1 (1949); Feiner v. New York, 340 U.S. 315 (1951); United 
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States v. Rosenberg, 346 U.S. 371 (1953); N.A.A.C.P. v. Alabama, 357 U.S. 
449 (1957). 
This view has been articulated recently in Ex Parte Kolczynski, supra, 
where it was stated that Polish merchant marinemen who were charged with 
various maritime offenses "may well only be tried for the offenses for which 


their extradition is sought, but they will be punished as for an offense of a 


political character," at 2 W.L.R. 120, 121 (1955) (emphasis supplied). The 
court held that there is a "duty to determine upon the whole of the evidence 
whether the crime is of political character" ibid at 125. 

Here, too, the fact that the appellant may be subject to prosecution for 
desertion does not preclude the possibility that such a prosecution may 
amount to physical persecution, that his trial, if he has one, and sentence 
may cloak punishment for his political beliefs. Indeed, when the Special In- 
quiry Officer recognized that the "applicant might be shot" (A-3, A-7), he 
assumed that the appellant would suffer a penalty greater than the (appellee 
tells us) three years' maximum imprisonment prescribed under the Chinese 
military code (Appellee’s Br. 36), and he accepted as probative the testimony 
of the former Nationalist official, the Governor of Formosa from 1949 to 
1953, K. C. Wu, that "there is no rule of law" in Formosa, that the represen- 
tation of defendants in military courts is a "farce' that "President Chiang 
would just by a stroke of the pen change (a sentence of imprisonment) and 
commit the man to death" (J.A. 48). 

The evidentiary standard for determining whether the appellant would 
be persecuted in Formosa is, therefore, not at all what would happen to other 
Chinese political critics facing no prosecution by Nationalist authorities. It 
is rather whether the appellant, in view of his professed opposition to the 
Nationalist Government, will suffer physical persecution as a result of his 
prosecution for desertion. 

Having relied upon an improper standard of proof, the appellee's re- 
fusal to withhold appellant's deportation to Formosa is an error of law which 
is reversible by this Court. 
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V. THE ADMINISTRATIVE DECISION REFLECTS A 
WILLFUL DISREGARD OF THE EVIDENCE 


Appellee's primary argument in defense of the Regional Commission- 
er's decision is that he "could have regarded appellant's evidence as incred- 
ible, scanty , insubstantial , and uncorroborated" (Br. 34). For the reasons 
which we have advanced above, appellant contends that the decision may not 
be sustained upon grounds not asserted by the Regional Commissioner. 

Assuming that it may, however, the reasons offered here by the appel- 
lee for doubting the appellant's evidence each reflect a sophomoric approach 
to a profound and poignant problem of our times. That the appellant did not 
enter the United States as a political refugee fitting Emma Lazarus' descrip- 
tion, but was admitted as an accredited military official of the Chinese Na- 
tionalist Government, and that he was a long-time member of the ‘Kuomingtang$ 
cannot cheapen appellant's claim that he will be persecuted (Br. 34). 

The record in this very case as to Dr. K.C. Wu establishes that he too 
was admitted to the United States as an official of the Chinese Nationalist 
Government and was a long-time member of the Kuomingtang (J A. 27). Yet 
none can doubt, in view of his public debates with supporters of the Chiang- 
Kai Shek regime (J.A. 29-52), and in view of imprisonment and execution of 
critics by that government, that Dr. Wu would qualify under Section 243(h), 
regardless of his manner of entry to this country or of his past membership 
in the Kuomingtang. (See Political Curbs Tight on Taiwan," New York Times, 
March 21, 1962, p. 2, Col. 5; "Taipei Reported to Condemn Three," New York 
Times May 28, 1962, p. 4, Col. 5; Reprinted in Appendix, pp. 32-3, "Republic 
of China, Dept. State Publ. 6844, October, 1959, p. 17, and "Taiwan's Devel- 
opment as Free China," Richard L. Wallace, Annals, American Academy of 
Political and Social Science, pp. 122-135, 1959, and discussion, infra ,pp. 28-29). 

Appellee also lambasts appellant for his record as a dissenter (Br. 

34). Consistency being no virtue, appellant is damned if he does (Br. 35-36) 
and damned if he doesn't (Br. 34). The fact that an alien living in the United 
States had no prior "record of dissent" in his native country, it should not be 


necessary to say, does not disprove the likelihood of persecution by one who 
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has dissented elsewhere. 2 

What the Special Inquiry Officer has implied by his questions the appel- 
lee in this Court states with naked explicitness. "No portion of the record," 
he states, " * * * better reveals that the determinative facts of this case 
than the * * * colloquy" (set forth in J.A. 17-19) (Br. 10-11). His position, 
based on this colloquy, is, assuming that it is true that appellant criticized 
the Chiang regime, appellant "either displayed a degree of foolishness not to 
be expected * * * (of him), or did so for the mala fide purpose of building up 
a case to stay in the United States" (Br. 37). 

If this is the test by which the appellee has concluded that the appellant 
should be denied a stay of deportation to Formosa, he has egregiously abused 
the discretion which the statute has reposed in him. The "opinion" which the 
statute requires the Attorney General to reach is whether the "alien would be 
subject to physical persecution." It is not whether he has behaved "foolishly" 
in exposing himself to the prospect of such persecution. By this test all mar- 
tyrdom may be folly. 

Neither is it whether appellant's "opposition to Chiang was initially 
adopted out of convenience rather than sincere belief" (Br.. 37). Appellee's 
criterion here falls on two counts. First, it is the conduct of the imputed 
persecutor which controls whether an alien would be subject to persecution, 
not the dissentient's motive. A repressive government may well persecute 
the insincere as well as the sincere, its sole determinant being whether 
criticism, regardless of motive, is to be tolerated. Second, what may seem 
to the Attorney General to be "adopted out of convenience" may seem to the 
security officers of the Chinese Nationalist Government to be the deepest 
conviction. 

Plainly, the factors which the appellee says are determinative are not con- 
trolling at all. The considerations which he attributes to the Regional Com- 
missioner have no part whatever in determining whether the appellant will be 


16 The transcript of evidence in any event, makes explicit what one already knows 
from the history of human experience. Asked "Did you make any unfavorable com- 
ments about the government while you were in Formosa?", appellant's not inherently 
incredible answer was "No sir, the consequences would not allow it" (J.A. 17). 
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persecuted in Formosa. 

It is to the sleuth of appellant's dissent in the United States, however, 
that appellee directs his most Holmesian (Sherlock, not Oliver Wendell) anal- 
ysis. Both through the questioning of his delegate, the Special Inquiry Officer 
in the administrative proceedings and in his brief here, he displays an ap- 
proach to the exercise of free speech which is at once inhospitable and unjusti- 
fied. Cf. Bridges v. Wixon, 326 U.S. 135, 148 (1945), citing Bridges v. Cali- 
fornia, 314 U.S. 252 (1941); American Communications Association v. Douds, 
339 U.S. 382, 399, 400 (1949). The Special Inquiry Officer repeatedly asked 
in one form or another why the appellant found it "necessary to make unfavor- 
able comments about the government of Formosa after (he) came'to the United 
States" (J.A. 17). a By way of summary, the Special Inquiry Officer conclud- 
ed with the question: '' * * * The persecution that you would be subject to was 
brought on by talking too much, is that right ?" ibid. Both the unexpressed as- 
sumption of the Special Inquiry Officer and the explicit view of the appellee 
here are that the statutory privilege conferred by Section 243(h) may be de- 


nied to one who has "talked too much.” Slochower v. Board of Education, 350 
U.S. 551 (1955), teaches otherwise. | 

Appellee argues more, however: that the Regional Chanissionee could 
have "on the record * * * disbelieved appellant's whole story” (Br. 37). This 
he bases upon his evaluations of what he terms the "Major Chin episode" (Br. 
35) and of Major Carter's letter (Br. 36-37). 

The skepticism, suspicion, and speculation with which appeliee seeks 


to pierce appellant's claim of physical persecution cannot serve to support 

the administrative decision in the light of the Supreme Court's ruling in the 
Dickinson case, supra. The language of the Court's opinion is especially per- 
tinent here. For like the selective service boards, the Special Inquiry Of- 
ficer had the power to "question * * * (the applicant) * * * under oath, sub- 
poena witnesses to testify (see 8 C.F.R. 287.14) * * *" (and the appellee) 

could " * * * call on the investigative agencies of the federal government wi a 
(and) * * * obtain information from local, state, and national * * * governmental 


Appellee has reproduced the relevant portion of the transcript (J.-A. 17-19) in his 


brief (Br. 10-11). 
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agencies.” United States ex rel. Dolenz v. Shaughnessy, 206 F. 2d 392, supra. 

In these circumstances, the holding of the Supreme Court in Dickinson 
should control the administrative proceeding here, namely, that there should 
be some proof that is incompatible with "* * * the applicant's proof of phys- 
ical persecution * * *"' and that "* * * when the uncontroverted evidence sup- 
porting (an applicant's claim) places him prima facie within the statutory 
(privilege) dismissal of the claim solely on the basis of suspicion and specu- 
lation is both contrary to the spirit of the * * * (regulation) and foreign to 
our concepts of justice” (at 396, 397). 

But even so, apart from the evidence regarding Majors Chin and Carter, 
no doubt has been cast upon appellant's letter to the Commander-in-Chief of 
the Chinese Air Force in which he states his criticism of the "corruption 
and inefficiency of the government * * * the selfishness and dictatorship shown 
by the Generalissimo * * * thought control * * * the deep-rooted fear of per- 
secution * * * and the abuse (of) the basic right of human beings * * *" (J.A. 
24-25). 

On the basis of this letter alone, for the Regional Commissioner to 
find, preliminary to any ultimate decision, that the appellant did not criticize 
the Chinese Nationalist Government, as appellee contends in his brief (Br. 


24, 37), would manifestly be "a willful disregard of evidence to the contrary." 


Finally, the appellee attempts here to discount the evidence as to the 
nature of the Chinese Nationalist Government. He says it is "of crucial sig- 
nificance" that the evidence here was addressed to "conditions as they ex- 
isted on Formosa five years or more" before the administrative proceedings 
(Br. 38), as if to say there have been significant changes. Cf. Lavdas v. Hol- 
land, 139 F. Supp. 514, 515 (E.D. Pa. 1957). The alleged "'staleness" of ap- 
pellant's evidence does not, at least without conflicting evidence as to the 
repressive character of the Chinese Nationalist Government, negate the ap- 
pellant's showing, especially where, as here, judicial notice may be taken of 
the continuing conditions in Formosa. United States ex rel. Fo Foo v. 
Shaughnessy, supra, 234 F. 2d at 718; United States ex rel. Cantisani v. 
Holton, 248 F. 2d 737, 738 (C.A. 7, 1957); Lavdas v. Holland, supra, 139 F. 
Supp. 514, 515, supra; affirmed, 235 F. 2d 955, 957 (C.A. 3, 1957). 
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Common knowledge corroborates appellant's evidence. The United 
States Department of State in October, 1959, published a favorable account 
of the (remarkable) progress" made by the Republic of China since 1949 in 
which it stated that "President Chiang is empowered to govern by virtual 
decree, and some of the civil liberties have been temporarily suspended in 
the interests of national security." "Republic of China," Dept. State Publ. 
6844, supra, pp. 2, 3,17. 

A sympathetic review of "Taiwan's Development as Free China" by 
Richard L. Wallace, Visiting Professor, National Taiwan University, sum- 
marizes the achievements of the Nationalist Government in foreign relations, 
economic reforms, and cultural progress, but regards as a "major failure 
* * *' the undemocratic structure of the Kuomingtang,the attempts to impose 
uniformity, leader worship, the use of political officers in the armed forces, 


and wartime surveillance and control measures." Annals, American Academy 


of Political and Social Sciences, 1959, pp. 122, 135. 

As recently as March 31, 1962, and May 28, 1962, the New York Times 
described the "severe political restrictions" which have "cowed" political 
opponents of the Chiang Kai-Shek Government, including death sentences and 
long terms of imprisonment. See Appendix, pp. 32, 33. | 

If the appellant did not rely upon these and other sources during his ad- 
ministrative proceedings it cannot be said, as appellee does, that for the lack 
of other evidence to prove what is common knowledge, appellant's assertions 
as to the nature of the Chinese Nationalist Government is "weak and unconvinc- 
ing" (Br. 39). There could be no better authority than Dr. K. C. Wu. 78 


ie Appellee's citation of Chao-Ling Wang v. Pilliod, supra, 285 F. 2d 517, and Cheng 
Fu Sheng v. Barber, 269 F. 2d 497, supra (Br. 40), on this issue is misplaced. The 
former decision was concerned, as to this aspect of the evidence, only with a "fair op- 
portunity to present" evidence, not with "unfair consideration" (519, 529). The latter 
held for the alien that his evidence, including Dr. Wu's statement, established a ration- 
al basis for a fear of persecution (at 500). Whatever impels appellee to discount as 
"politically tainted" the detailed, specific, and otherwise corroborated evaluations made 
by Dr. Wu, it is not "realism." The same "realism" would not "attach much probative 
weight" to Khrushchev's celebrated denunciation of Stalin's terror, corroborating with 
specificity and details what was, in general terms, common knowledge. So too, appel- 
lee would reject the testimony of the original members of the July 26th movement in- 
cluding, among others, the former head of government, who have fled Castro's Cuba. 
United States ex rel. Paschalides v. District Director, 143 Supp. 310, 313 (S.D. N.Y., 

(Continued on next page) 
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In sum, the administrative finding that the pertinent evidence and avail- 
able information does not establish that the appellant will be subject to phys- 
ical persecution in Formosa is a willful disregard of the evidence to the con- 
trary. 
VI. BUT FOR ADMINISTRATIVE DECISIONS IN CHENG FU SHENG 
AND LIN FU MEI, IT IS SPECULATIVE WHETHER THE 
ADVERSE DECISILUN WOULD HAVE BEEN MADE UPON THE 
APPELLANT'S REQUEST FOR A STAY OF DEPORTATION 
Apart from his denial that the appellant's case is "inextricably linked" 
to the administrative decisions in Cheng Fu Sheng and Lin Fu Mei, appellee 
has missed the thrust of appellant's argument regarding the effect of the ac- 
tion of the Immigration and Naturalization Service in vacating its prior de- 


cisions in those cases. No complaint is made that the treatment of appel- 


lant is discriminatory, or that the Service's "informal refusal" to re- 


open the present proceedings is an abuse of discretion or that its refusal is 
before this Court for review (Br. 52-53). 

Appellant's argument, premised upon the position that the decision 
here was controlled by Cheng Fu Sheng and Lin Fu Mei, is solely that but 
for the adverse decisions in those cases a stay may have been granted to the 
appellant. Those decisions having been set aside, the appellant's should be 
redetermined free from whatever effect the Special Inquiry Officer, and in 
turn, the Regional Commissioner, may have given them in deciding the ap- 
pellant's application. 

As to appellee's claim that the decision of the Regional Commission- 


er here "does not rest in any way, shape, or form upon any decision or 


18 (Continued from preceding page) 
1956), which appellee cites, does not support him. The District Court specifically 
ordered the proceedings reopened to permit “the testimony of live witnesses who know 
the conditions at first hand as a result of personal observation (at 313). This descrip- 
tion fits Dr. Wu. 


19 That the Service has "undisclosed but sufficient reasons" (Br. 52) for vacating 
the decisions in Cheng Fu Sheng and Lin Fu Mei while an appeal was pending in this 
Court, is, of course, no argument against making a2 de novo determination of the ap- 
pellant's application. The issue is not whether the Service's present reasons are 
applicable to appellant, but whether the reasons originally relied upon in Cheng Fu_ 
Sheng and Lin Fu Mei governed appellant's case. 
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action taken in any other case" (Br. 52), the Special Inquiry Officer, whose 
recommendations against a stay of deportation in all three cases, said other- 
wise (J.A. 57). The Regional Commissioner who adopted the recommenda- 
tion made here, as appellant has urged above, (supra, at pp. 36), must be 


deemed to have embraced the Special Inquiry Officer's decision, including 


what he said about Cheng Fu Sheng and Lin Fu Mei. 


Respectfully submitted, 


JACK WASSERMAN 


DAVID CARLINER 


Warner Building 
Washington, D.C. 
Attorneys for Appellant 


FALLON, HARGREAVES AND BIXBY 
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Of Counsel 
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TAIPEI IS REPORTED — 
| TO CONDEMN THREE 


Special to The New York Times, 
TAIPEI, Taiwan, May 26--A! 
| Taiwanese political dissident, / 
Su Tung-chi, and two associates; 
lwere sentenced to death by a: 
military court May 17, a well-, 
informed Taiwanese source said! 
Saturday. : | 
The. source said forty-two) 
others, including Mr. Su's wife,! 
drew prison sentences ranging 
from one year to life. The trials 
were reported to have been held 
in secret by the Taiwan general 
headquarters, the Chinese Na-| 
tionalist security agency in. 
charge of enforcing the .re-: 
gime’s martial law. i 
Mr. Su, a 40-year-old county; 
councilman from Yunlin in: 
southwestern Taiwan, was ar-j 
irested Sept. 19. He was indicted: 
along with an unknown number, 
jof others for high treason) 
jaround the middle of January.| 
Mr. Su had been one of the} 
— of the abortive China 
iDemocratic _ Opposition party 
"headed by Lei Chen, a former; 
shigh-ranking Kuomintang offi- 
.cial and publisher of a popular’ 
tmagazine. Mr. Lei was sen- 
;tenced to ten years’ imprison- 
‘ment for sedition in the fan! 
of 1960. | 


Real Opposition to Chiang’s 
| Regime Unlikely Soon 
| 


By JACQUES FEVALD 
Specral ws The New Yv * 

TAIPEI, Taiwan, Mi 23— 
Prospects appear slight for thc 
emergence in the near future 
of a real political opposition to}. 
President Chiang Kai-shek's 
Chinese Nationalist regime. 

The Government has made it 
plain that it will not tolerate 
any political activity in Taiwan 
that could interfere with its 
“sacred task” of preparing for 
an eventual invasion of the Chi- 
nese mainiand, : 

The Government and its army 
of 600,000 took refuge in Tai-|. 
wan, an island 100 miles off the 
Chinese coast, in 1950, after the; 

of conti- 


| 


all practical purposes,|' 
any real criticism of Govern- 
ment leaders or the ruling Kuo- 
mintang party is forbidden; Any 
effort to enlist popular support 
for an opposition movement, no 
matter how anti-Communist its 
line, is regarded by the regime 
as providing aid and comfort 
to the Communists. 


| Taiwan Party Opposed | 


The Government is partic-|; 
ularly on guard against any|: 
lactivity that might lead to the 
emergence of a “Taiwanese 
party.” Native Taiwanese of 
Chinese ancestry outnumber the 
refugees from the mainland by 
more than four to one, but all 


real political and military power! - 


is held by the mainlanders, 
The Government believes that 
if the Taiwanese, who are in- 
different to the idea of fighting’ 
to win back mainland China, 
ever got political power, they 
would establish an independent 
Republic of Taiwan. Ironically, 
:that prospect is as abhorrent to 
ithe Communist rulers of the 


‘Uonalists here. Both oppose it 
\as a “two Chinas” concept. 

; . Potential opposition — politi- 
(Claas, Who thought they detected 
\a sortening in the Governnicnt’s 
ipusition two years ago and be- 
igan thinking in terins of new 
partics, ioe in gencral today 
thoroughly cowed, Some are 
‘in jail, 

According to political obser, 
ers here and a. handful of o} 
positionists still willing to tal! 
neither the Government nor it 
potential opponents have ve 
recovered from the Lei Cheit! 
iease, which shook Chinese Na-' 
‘tiematist. cireles all over the! 
|world a. year ard a half ago. 
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Opposition Attempted 

Lei Chen, probably the most), 
outspoken political dissident to! 
emerge among the mainlanders|’. 
in their dozen years on Taiwan, 
was’ a former high-ranking| - 
Kuomintang’ member. who -de-|: 
cided about two years ago to: 
organize the China Democratic 
party as areal opposition mover 
ment. 5 . 

He was encouraged by signs 
that the Government might be 
ready to relax its tight: grip on 
political life, one sign being a 
statement by Vice President 
Chen Cheng that the two-party 
system was,the ideal form of 
government for a democratic! 
country. : 

eee eee ny 
ers, Mr, ani embryonic 
China Democratic purty ‘tried 


\to walk ‘a tightrope between the 


lmainlanders and the native 
Taiwanese. The movement 
needed Taiwanese support if it 
were to grow but it did not want 
to frighten the powerful Kuo-' 
mintang, most of whose leaders 
are mainlanders. ; 

Yet, once the movement be- 
gan: to win adherents among 
students, ‘civil servants ~ and 
young army officers, the Kuo- 
mintang and the Government 
became alarmed. Although they 
had lived for years with two 
“tame” opposition groups, the 
Democratic Socialist party and 
the Young China party, nothing 
had prepared them for the en- 
thusiasm the China Democratic 
party was generating. 

The pressure began to mount 
against Mr. Lei and his writings 
became more and more violently 
anti-Government, which con- 
vinced the regime he was dan- 
gerous. He was tried on a num- 
|ber of charges, including sedi-. 
tion, convicted and sentenced to; 
prison for ten years. ra 

If there had ever. been a real} 
relaxation in the Government's| 
attitude toward political opposi-, 
tion, the Lei Chen case was the! 
turning point. Since then, ac-! 
cording to observers, political! 
restrictions have grown more! 
severe, ! 


| 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICr OF COLUMBIA 


LIAO DING YING, 


Plaintiff, 
vs. Civil Action 2223-59 
ROBERT F. KENNEDY, 
Attorney General of the 
United States, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant, 
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APPENDIX TO APPELLANT'S REPLY BRIEF 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
October 26, 1961. 
The above cause came on for hearing of motion before THE HONOR- 
ABLE ALEXANDER HOLTZOFF, Judge, United States District Court for 
the District of Columbia. : 
APPEARANCES: 
On behalf of the Plaintiff: 


DAVID CARLINER, ESQ. 
Washington, D. C. 


On behalf of the Defendant: 


GIL ZIMMERMAN, ESQ. 
Assistant United States Attorney. 


* * * * * 


MR. ZIMMERMAN: May it please the Court, lam Gil Zimmerman, 


Special Assistant U. S. Attorney, representing the defendant Attorney 
General. 
This is a deportation case involving an application for the withhold- 


ing of deportation to China. It arises under -- 

THE COURT: How does it come before the Court? 

MR, ZIMMERMAN: It is on the Government's motion for summary 
judgment. Plaintiff has today filed a cross motion. We have waived ob- 
jection and it is now before Your Honor on cross motions. 

* * * * * 

MR, ZIMMERMAN: Your Honor in June had what we believe was 
the identical question as presented in this case in the case of Cheng Fu 
Sheng v. Rogers. 

* * * * * 

MR. ZIMMERMAN: * * * In this case the plaintiff entered as a 
Captain in the Air Force of the Nationalist Government of China. When 
his unit was destined to return to China he resigned, declined to return. 
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He claims that the fact that he may be subject to prosecution by a court- 


martial on return amounts to physical persecution. 
* * * * * 


MR, ZIMMERMAN: The same issue, Your Honor, has been ruled on 
by the Seventh Circuit in the case of Chao-Ling v. Pilliod. 

THE COURT: What is the issue? 

MR. ZIMMERMAN: Whether or not the subjection of plaintiff to a 
court-martial by the Nationalist Government of China on his return amounts 


to physical persecution. 

THE COURT: I see. I held that it did not, is that it? 

MR. ZIMMERMAN: You held that it did not, is my understanding. 

THE COURT: Well, I certainly am not going to change my own rul- 
ing. But I shall be very glad to have it confirmed by another Court. 

MR. ZIMMERMAN: Very respectable confirmation. If I may pass it 
up to the Court (handing). 

THE COURT: Yes, indeed. 

MR. ZIMMERMAN: I have marked the case at page 517. . 

If the Court will turn to page 520, where I have marked it, the Court 
will find that the Court of Appeals there held that a prosecution by a court- 
martial for violation of the armed forces criminal code cannot be construed 

to be physical persecution within the meaning of the statute. 

THE COURT: I thought persecution was an illegal action of some kind 
and not imprisonment followed by a trial. 

MR. ZIMMERMAN: Precisely, Your Honor. Thank you. 

THE COURT: Are there any cases the other way, Mr. Zimmerman? 

MR, ZIMMERMAN: None, Your Honor, that I know of. 

MR. CARLINER * * * 

* * * * * 

* * * the factual issues in this case are quite different from the 
factual issues in Cheng Fu Sheng and the issues in the Seventh Circuit. 

THE COURT: What is the difference? 

MR. CARLINER: The difference is this: In Cheng Fu Sheng the 
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Special Inquiry Officer held that the alien who is being removed from the 
United States would be subject to prosecution for desertion from the Chi- 
nese Nationalist Air Force and that a prosecution for desertion does not 
subject a man to physical persecution. 

THE COURT: Yes, I think that is quite right. There is a vast dif- 
ference between prosecution and persecution. 

MR. CARLINER: In this particular case there is nothing in the rec- 
ord to show, and I think that I can state further that the record -- let me 

put it this way: the record does not show that the applicant fora 
stay of deportation has deserted from the Chinese Nationalist Air Force. 

THE COURT: I do not think that is for me to decide. That is for the 
Chinese court-martial. 

MR. CARLINER: That is correct, sir, but the matter pending before 
the Special Inquiry Officer is whether the applicant will be subject to phys- 
ical persecution on grounds of his political beliefs. 

In Cheng Fu Sheng the Special Inquiry Officer held that he' ‘would not 
be subject to physical persecution because of his political beliefs, but that 
he would be subject to prosecution for desertion. : 

In the present case, Your Honor, there is no showing that the appli- 
cant will be subject to prosecution for desertion. 

* * * * * : 

MR. ZIMMERMAN: The Service, acting for the Attorney General, 
may consider other material than that submitted by the applicant. In the 
opinion of the officer acting for the Attorney General, he was satisfied that 
the facts as related here would not indicate that he would be physically per- 
secuted by the Government of China if returned to Formosa. — 

THE COURT: I would like to see the opinion. Was there an opinion 
of the Hearing Officer? 

MR. ZIMMERMAN: Yes, Your Honor, I have marked it on , the adminis- 
trative file with a yellow tag. 

THE COURT: Yes. 

MR. ZIMMERMAN: You find there both the opinion of the Special 
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Inquiry Officer and the opinion of the Regional Commissioner. Both are 
marked. 

THE COURT: The Regional Commissioner only writes a very short 
memorandum approving the Hearing Officer. 

MR. ZIMMERMAN: You will note from that opinion that the Special 
Inquiry Officer said that the facts both as to the claim that he would be 
persecuted for his remarks as well as for service, are identical, as far 
as the Special Inquiry Officer, with the case of Cheng Fu Sheng. 

THE COURT: I observed that. But what does the Government say 
as to the fact -- as to the allegation, or has the Government any informa- 
tion in reference to the allegation that people have been secretly confined 
for indefinite periods of time in concentration camps on Formosa because 
_ they criticized the Nationalist Government? What is the fact about that, 
or do you know ? 

MR. ZIMMERMAN: The facts are not available to me, Your Honor. 

THE COURT: I imagine, though, they would be available to some 
branch of the Government. 

MR. ZIMMERMAN: That is correct, and that is precisely the situa- 
tion where, in dealing with matters affecting foreign governments, such 
matters are not of the sort to be spread on records and opened up. 

THE COURT: The Court fully agrees with you. 

* * * * * 

MR. ZIMMERMAN: That case and a whole series of cases following 
it maintain that the Attorney General or his delegate may have access to 
non-record information in arriving at the delicate determination and that 
the Court will not interfere with it; and Chao-Ling Wang reversed the Dis- 
trict Court, Your Honor, for applying a different standard and stated what 


the proper standard is, relying on that case that I have just referred Your 


Honor to. 

Thank you. 

MR. CARLINER: Very briefly, Your Honor, the Dolenz case is dis- 
tinguishable from this case for this reason: there, in Dolenz, the Special 
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Inquiry Officer was determining the question whether an alien would be 
subject to physical persecution in Yugoslavia and he specifically: relied 
upon non-record information of a political character which was available 
only to executive officers of the Government. The attorney for the alien 
in Dolenz claimed that that was not a fair hearing. 

In this case, however, the Special Inquiry Officer, has pareaaiy not 
relied upon any confidential political information, but he has made a very 
narrow ruling, and he states in his opinion -- Iam quoting from memory -- 
that the evidence adduced before me is not sufficient to persuade me that 
the applicant will be subject to physical persecution. 

Now, had he said that the evidence adduced before me and other evi- 
dence shows me that he will not be subject to physical persecution, I would 
have no argument in view of the ruling in the Dolenz case, if it is correct. 

However, having relied only upon the evidence adduced before him, 
our position is that a Court may look over his shoulder to see whether 
upon any reasonable examination of that evidence it should have convinced 
him, that evidence alone, that he would be subject to physical persecution. 

Now, we submit that the evidence of record, which is voluminous, 
was uncontradicted completely, that there were no countervailing affidavits, 
there was nothing to show contrarily that the alien would not be'subject to 


physical persecution, and there is nothing whatsoever to indicate that he 


looked to other political information. 
* * * 


